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Topic Summary References Correlation Table 


West's Key Number Digest 
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A suit for foreclosure necessarily presupposes a subsisting, living mortgage, with a correlative right of redemption, not already 
in any manner cut off, barred, or extinguished. Thus, a foreclosure proceeding is not brought to create a lien but to enforce one 


already in existence.! In general, foreclosure of a mortgage must be in compliance with the terms of the contract, and is not 
available where there has been no default on the part of the mortgagor. An action to foreclose a mortgage for nonpayment of 


interest cannot be maintained where the mortgage contains no provision for the foreclosure on such nonpayment.” 


A judicial foreclosure proceeding can be initiated at any time after default on a secured obligation. The general rule, in the 
absence of a statute or mortgage stipulation so providing, is that it is not essential that a demand for payment be made before 
commencement of an action for foreclosure of a mortgage. So, if the debt secured by the mortgage is payable on a date certain, 
demand for payment on the due date, or later, is not necessary as a prerequisite to the institution of foreclosure proceedings. It has 
also been held that a demand on the mortgagor for payment of a demand note executed by him or her and secured by a mortgage 


need be made before foreclosure of the mortgage where such demand is not otherwise required by statute or by agreement.° 
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Checklist of matters, inter alia, that should be alleged in a complaint in an action to foreclose a mortgage by action and sale: 


* Jurisdictional facts, as required 

* Facts laying venue of action, where required 

* Diversity of citizenship and amount in controversy, if complaint is to be filed in federal court as diversity action 
* Due execution and delivery of mortgage and note, or other obligation secured by them 


* Terms of note and mortgage (statement of terms of mortgage/stating their substance and attaching copies of note and mortgage 
to pleading and incorporating by reference) 


* Ownership by plaintiff of note and mortgage 

* Recording or filing of mortgage, when required 

* Description of mortgaged property 

* Debt due and unpaid from defendant to plaintiff 

* Amount of debt due (including charges and expenses for which mortgagor is liable) 

* Other breach of terms and provisions of mortgage entitling plaintiff to foreclose, when appropriate or required 
* Performance of any condition precedent to right to foreclose 

* Names of all other claimants and encumbrancers, or parties in interest 


* Statement as to no other proceedings having been instituted or pending for recovery of amount due or for possession of 
mortgaged property, or, if proceedings have been had, that execution was returned unsatisfied 


* Request for relief. Plaintiff should request foreclosure of equity of redemption, judgment, or decree for sale of mortgaged 
property and application of proceeds in satisfaction of debt and its incidents, attorney fees, and deficiency judgment, where 
allowed 
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Reminder: 


Where the mortgagee is seeking, by virtue of an acceleration clause, to foreclose a mortgage before its maturity date, and 1t 1s 


required that the mortgagee give notice of his or her option to accelerate such maturity, it must be alleged that such notice has 


been given to the mortgagor. 
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8 87. Borrower's offer of deed in lieu of foreclosure 
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[Caption, see § 3] 


OFFER OF DEED IN LIEU OF FORECLOSURE 


[Date of offer] 


[Name of lender], [address of lender], [name of county], [name of state] 


Re: Loan No. [number of loan]; proposed Deed in Lieu of Foreclosure 


Dear [name of lender]: 


We make the following offer to you as an alternative to foreclosure: 


We offer to convey voluntarily the mortgaged property to you by a deed in lieu of foreclosure, in a form acceptable to you, and 
executed by the undersigned, who is the only other party who possesses an interest in the property. Our specific reasons for this 
offer are to satisfy in full our obligations to you and to avoid the possibility of any deficiency judgment. 


The deed will convey marketable title free of all junior liens and encumbrances, and an owner's title insurance commitment 
will be provided to you at our expense, showing current status of the title, and that there are no other liens or encumbrances 
affecting the property. The title commitment and the policy issued in accordance with the title commitment will not contain any 
provisions or exceptions which are not acceptable to you. The title insurance policy will insure title free and clear of all federal, 
state, and local tax liens, including federal estate tax liens. 


In our opinion, the fair market value of the property is less than the outstanding balance of the mortgage indebtedness. 
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There are no conditions or limitations imposed on this offer, and the conveyance will be absolute. 


We agree to enter into a written agreement at the time of conveyance containing such provisions as you may require to effectuate 
the contemplated transaction including, without limitation, a statement that the mortgage shall not merge with the fee and that 
the deed will contain an anti-merger clause satisfactory to you. 


We represent that we are solvent and will not be rendered insolvent by virtue of conveying the mortgaged property to you. 


We understand that this offer is subject to your review and approval and unless and until a written agreement is signed by you 
and ourselves and the deed is delivered, the offer cannot be accepted and no contract between us shall exist. 


We look forward to your early response. 


Dated: /date of offer] 


[Name of attorney for borrowers] 
Attorney for Borrowers 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 449 
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ACCEPTANCE OF DEED IN LIEU OF FORECLOSURE 


[Date of acceptance of offer] 


[Name of attorney for borrower], [address of attorney for borrower], [name of city], [name of county], [name of state] 


Re: Loan No. [number of loan]; proposed Deed in Lieu of Foreclosure 


Dear [name of attorney for borrower]: 


With respect to your client's letter dated /date of offering letter] concerning [name of borrower]'s proposed deed in lieu of 
foreclosure to be given in connection with the above-captioned property, please be advised as follows: 


. [Name of lender] is interested in exploring the proposed deed in lieu of foreclosure transaction but, unless and until a written 
Settlement Agreement is signed and a Warranty Deed and other required documents are delivered, /name of borrower]'s offer 
cannot be accepted and no contract between the parties shall exist. 


. [Name of lender] will expect [name of borrower] to pay for any and all utilities, maintenance, and operating expenses through 
the date of delivery of the Warranty Deed. 


. The conveyance of the property will be absolute. The conveyed property shall be free and clear of all liens, encumbrances, and 
adverse title matters, except the lien of /name of lender]'s mortgage and unpaid real estate taxes. Those taxes are to be paid by 
[name of lender], as further provided in this letter. 


Satisfactory condition of title shall be evidenced by a current owner's title insurance commitment issued by a title company 
acceptable to /name of lender]. The commitment must be accompanied by copies of support documentation for all title 
exceptions of record. All junior liens and encumbrances must be extinguished prior to acquisition by /name of lender]. 
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We will also require a current search (county and state), which shall verify that there are no liens on the fixtures or personal 
property other than those permitted by /name of lender]. 


The amount of title insurance required shall be the amount of outstanding debt on the loan at the time of closing. The title 
commitment and searches must be received by /name of lender] not later than [due date of receiving title commitment and 
searches], or any obligation on the part of /name of lender] to proceed with this transaction will be terminated. 


Your client will be responsible for the expense of updating the abstracts, the title policy premium, and any other costs associated 
with issuance of the final title insurance policy. 


Your client will be responsible for the recording fees, state and local real property transfer taxes, sales taxes, and any escrow 
fees incurred as a result of this transaction. 


If [name of borrower] so chooses, [name of lender] can arrange to order the title commitment from an acceptable title company 
in /name of city]. Please contact the undersigned on receipt of this letter as to whether you wish to have us order the title 
insurance. 


4. Possession of the property will be delivered to /name of lender] on the closing date. /Name of lender] will require a Bill of 
Sale and Assignment for all personal property. 


5. [Name of lender] shall release your client from all personal liability under the loan, but shall reserve any and all rights under 
the note, mortgage, and other loan documents, and as otherwise provided by law. The mortgage shall remain in effect and of 
record and shall not merge with the deed. 


6. As additional consideration for /name of lender]'s accepting the conveyance of the subject property, your client has agreed 
to pay /name of lender] the sum of $/dollar amount of additional consideration] which shall be payable at the closing by 
certified funds. 


7. No leaseback, option to purchase, right of refusal, or other possessory or contingent interest in the subject property (other than 
as set forth below), shall be granted to your client as part of this transaction. 


8. [OPTIONAL: [Specification of leaseback provision].] 


9. The deed-in-lieu transaction must be completed in accordance with all of /name of lender]'s requirements, and not later than 
[due date of closing]. If the transaction is not closed on or before /due date of closing], any obligation on the part of /name of 
lender] to proceed with this conveyance will be null and void. /Name of lender] will then be free to pursue all other remedies 
available to it under its loan documents or as otherwise provided by law. 


10. Any and all documents contemplated in this proposed transaction, including a Settlement Agreement to be prepared by /Name 
of lender], shall be subject to approval by /name of counsel for lender]. 


If the terms, conditions, and statements set forth in this letter are acceptable to you and your client, please have your client 
acknowledge /Ais/her/their] agreement by signing and dating this letter where indicated, and returning it to the attention of 
the undersigned not later than /due date of acceptance of agreement]. Otherwise, this letter and any obligation on the part of 
[name of lender] to proceed with this transaction shall be null and void. A copy of this letter, also executed by the undersigned, 
is enclosed for your records. 
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Dated: /date of acceptance] 


[Name of attorney for lender] 
Attorney for Lender 


Notes 


Drafter's Notes 


The optional clause is applicable only in the case of a deed-in-lieu involving agricultural property. 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 449 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


= 


N 


3. 


A 


S 89. Affidavit—In support of motion for default judgment, 18 Am. Jur. PI. & Pr. Forms... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 89 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 89. Affidavit—In support of motion for default judgment 


Topic Summary Correlation Table 
[Caption, see § 3] 
AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


I, [name of affiant], of legal age, and a resident of /name of city], [name of state], under oath, depose and say: 


. My name and personal circumstances are those appearing above. 


. Plaintiff is the holder of a promissory note in the amount of $/dollar amount of promissory note]. 


The above-mentioned promissory note is secured by a mortgage duly recorded in book number /number of book], page number 
[number of page]. 


. Defendant has defaulted in payments under the promissory note secured by the mortgage, the loan has been accelerated, and 


defendant owes plaintiff the amount of $/dollar amount of sum due to plaintiff] plus interest and attorney fees. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


| West's Key Number Digest | 
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AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is the plaintiff in the above-entitled action. 


. On [date of judgment], a judgment of foreclosure and sale was granted in this action and, on /date of entry of judgment], was 
entered on the report of the referee, computing the amount due and to become due on the bond and mortgage described in the 
[complaint/petition/declaration]. From the referee's report, it appears that $/dollar amount of sum due] was due to plaintiff 
on the bond and mortgage on /date of report], the date of the report, and that $/dollar amount of sum secured by bond and 


mortgage], secured by the bond and mortgage, was to become due later. 


. On /date of payment], before a sale of the premises involved in this action was had pursuant to the judgment, defendant paid 
plaintiff $/dollar amount of sum paid to plaintiff], representing the amount reported actually due on the mortgage debt, with 
interest from the date of the referee's report to the date of payment, together with the costs of the action. 


. The mortgaged premises are described in the /complaint/petition/declaration] and in the judgment as that real property located 
at [address of property], in [name of city], [name of county], [name of state], and more particularly described as follows: /legal 


description of property]. 


. [Name of mortgagor] has failed to pay the installment of principal and interest which, by the terms of the bond and mortgage, 


became due on /due date of payment], and it is and now remains unpaid. 
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6. For reasons stated in the report of the referee appointed to compute the amount now due, and to become due, on the bond 
and mortgage and to report the situation of the premises, filed in this action on /date of filing], the premises cannot be sold in 
parcels, but must be sold as a single piece of property. 


7. This affidavit is made for the purpose of procuring an order for the sale of the premises to satisfy $/dollar amount of sum due 
and unpaid on mortgage], the amount now due and unpaid on the mortgage, with interest from /date of accrual of interest], 
as well as the expenses of the sale. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 577 
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NOTICE OF PENDING FORECLOSURE ACTION 


To: [Names of interested parties] 


Notice is given that the above-entitled action has been commenced and is pending in this court on a complaint of the above- 
named plaintiff against the above-named defendants for the foreclosure of a mortgage bearing the date of /date of mortgage], 
executed by /name of mortgagor], of [name of city], [name of county], [name of state], to secure the payment of the sum of 
$/dollar amount of debt] on or before [due date of payment], together with interest at the rate of [percentage rate of annual 
interest]/% per annum. 


The mortgage was recorded in the office of /title of official], [name of state], on [date of recording], in book [number of book], 
page /number of page], and has been assigned to the above-named plaintiff. The property affected by the above-described 
mortgage, at the time of commencing the above-entitled action, and at the time of filing this notice, was that real property located 
at [address of property], in [name of city], [name of county], [name of state], and more particularly described as follows: /legal 
description of property]. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


| West's Key Number Digest | 
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NOTICE OF FILING OF FORECLOSURE ACTION 


To: [Names of interested parties] 


You are notified of the institution of this action by plaintiff, ‘name of plaintiff], against you seeking to foreclose a mortgage on 
the following property in /name of county], [name of state]: [legal description of property]. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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SUMMONS AND NOTICE 


You are given notice and summoned to appear in the above-entitled court and are required to serve on the undersigned attorneys 
for [name of plaintiff], the plaintiff, at the office indicated below, an answer to the complaint filed by /name of plaintiff], the 
plaintiff, against {names of defendants], defendants, pending in the /name of court], [number of courtroom], [address of court], 
[name of county], [name of state], within [number of days] days after [date of service], not counting such date. 


If you fail to so appear and file an answer as above-stated, judgment by default may be rendered against you for the relief 
demanded in the plaintiff s complaint. 


You shall file your answer and proof of service in duplicate with the Clerk of the /name of court], [name of county], [name of 
state], in accordance with the provisions of /citation of statute or rule]. 


The above action has been instituted for the purpose of foreclosing a mortgage dated /date of mortgage], made by [name of 
mortgagor] as mortgagor and payable to /name of mortgagee] as mortgagee, and concerns real estate located at [address of 
property], [name of county], [name of state], more particularly described as follows: /legal description of property]. 


You are made a defendant because you are the holder of a judgment against /name of judgment debtor] entered in the /name 
of court], [name of state], on [date of judgment], for $[dollar amount of judgment], which judgment is a lien on the premises 
described in the above mortgage. 


Dated: /date of summons and notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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SUMMONS BY PUBLICATION 


Plaintiff has filed proceedings for the foreclosure of a mortgage executed by defendant on property situated at /legal description 
of property]. The property is subject to a mortgage which secures payment of a mortgage note payable to plaintiff or its order 
for the principal sum of $/dollar amount of principal], interest at [percentage rate of interest/% per annum, $/dollar amount 
of interest] for interest, and $/dollar amount of for costs, disbursement and attorney fees] for costs, disbursement and attorney 
fees, which mortgage is recorded in book /number of book], page number [number of page]. Plaintiff intends to file a Lis 
Pendens on this property. 


This court has entered an order providing for summons by publication in accordance with the provisions of [citation of statute]. 


WHEREFORE, notice is given to you so that you may appear and answer the complaint within thirty (30) days after publication 
of this summons, and in case of failure to do so, judgment by default will be rendered for the relief demanded in the complaint, 
and the court shall proceed to an adjudication without further notice. 


Dated: /date of summons] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


Defendant [name of mortgagor] is a resident of [name of city], [name of county], [name of state]. Defendants [name of defendant 
1] and [name of defendant 2] are residents of [name of city], [name of county], [name of state]. 


. On /date of delivery of promissory note], in [name of city], [name of county], [name of state], defendant [name of mortgagor] 


made and delivered to plaintiff a promissory note dated /date of promissory note], for ${dollar amount of promissory note], 
with interest at /percentage of interest]?o per [specification of time period], such principal and interest to become due on /due 
date of payment]. A copy of the note is attached as Exhibit designation of exhibit], and incorporated by reference. 


. As security for the payment of the above-stated obligation, defendant /name of mortgagor], on [date of mortgage], executed 


and delivered a mortgage to plaintiff, by which defendant granted, bargained, and sold to plaintiff, plaintiffs executors, 
administrators, and assigns, that real property at [address of property], in [name of city], [name of county], [name of state], 
and more particularly described as follows: /legal description of property]. The mortgage was conditioned on payment of the 
above-stated indebtedness created by defendant's above-mentioned promissory note, with interest at the rate, time, and in the 
manner specified in the note, and according to the conditions of the note. 


. On [date of recording], the above-stated mortgage was recorded in the office of [title of official], in [designation of record], book 


[number of book], page [number of page], at [time of recording]. A copy of the mortgage is attached as Exhibit /designation 
of exhibit], and incorporated by reference. 


. Defendant /name of mortgagor] has failed to comply with the condition of the note and mortgage by failing to pay the amount 


of the principal indebtedness contained in it and by failing to pay any part of $/dollar amount of interest] interest, all of which 
became due on /due date of payment]. 
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7. On [date of payment of taxes], plaintiff paid $/dollar amount of taxes] for taxes assessed on the mortgaged premises, which 
were a lien and encumbrance legally attaching to the premises. No part of that sum for such taxes has been paid by defendant 
[name of mortgagor] to plaintiff. 


8. There is now justly due and owing to plaintiff the total sum of $/dollar amount of total sum due], together with interest from 
[date of accrual of interest]. 


9. In order to prosecute this action, plaintiff has had to employ counsel, namely /name of attorney for plaintiff], attorney at law. 
The reasonable and necessary value of such services is $/dollar amount of attorney fee]. 


10. Plaintiff is now the lawful owner of the above-stated promissory note and mortgage. 


11. Defendants /name of defendant I] and [name of defendant 2] have, or claim to have, some interest in, or a lien on, the mortgaged 
premises, or some part of the mortgaged premises, which interest or lien, if any, is subsequent to plaintiff's mortgage and lien 
and subordinate to the mortgage and lien. 


12. No other suit, action, or proceeding of any kind has been brought at law or otherwise for the recovery of the indebtedness, or 
any part of the indebtedness, secured by the above-mentioned note or mortgage held by plaintiff. 


WHEREFORE, plaintiff requests judgment that: 


1. [Text dollar amount of sum due] dollars, with interest at [percentage of interest]% per [specification of time period] from [date 
of accrual of interest], and $[dollar amount of sum due], with interest at [percentage rate of annual interest]% per [specification 
of time period] from [date of accrual of interest], and attorney fees of $/dollar amount of attorney fees], and costs of suit be 
awarded; 


2. Defendants, and every person whose conveyance or encumbrance is recorded subsequent to the filing of the notice of pendency of 
this action, be forever barred and foreclosed of all right, claim, lien, and equity of redemption in the above-described mortgaged 
premises; 


U 


. The above-described premises be decreed sold according to law; 


A 


. The proceeds of the sale be brought into court and applied in payment of the amount due to plaintiff; 


5. Plaintiff have judgment and execution against defendant /name of mortgagor] for any deficiency that may remain after applying 
all of the proceeds of the sale that may be legally and properly so applied; 


an 


. Plaintiff may become a purchaser of such property at the sale; 


m 


. The sheriff of /name of county], [name of state], execute a deed to the purchaser of such property at the sale; 


8. The purchaser of the property at the sale be let into possession of the premises on production ofthe sheriff's deed to the premises; 
and 


No 


. Plaintiff may have such other relief as the court may deem to be just and proper under the circumstances. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 96 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 96. Complaint, petition, or declaration—To foreclose mortgage— Bank as plaintiff 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. Plaintiff, /name of plaintiff bank], is now, and at all times mentioned in this complaint was, a national banking association 


having a principal place of business located at /address of plaintiff bank], [name of city], [name of county], [name of state]. 


. Defendant, /name of defendant individual], is, and at all times mentioned in this instrument was, a resident of /name of city], 


[name of county], [name of state]. Defendant is sued both individually and d/b/a [business name of defendant individual]. 


. Defendant corporation is now, and at all times mentioned in this instrument was, a corporation organized and existing under 


the laws of /name of state], with its principal place of business located at /address of defendant corporation], [name of city], 
[name of county], [name of state]. 


. This is an action for damages in an amount in excess of $/dollar amount of damages], and to foreclose a mortgage on real 


property owned by defendant corporation. 


. On [date of defendant corporation executing agreement], defendant corporation executed and delivered to plaintiff bank an 


Absolute and Continuing Guarantee Agreement, guaranteeing to plaintiff all obligations owed by defendant corporation to 
plaintiff. A copy of this agreement is attached to this pleading as Exhibit /designation of exhibit] and incorporated by reference. 


. On /date of defendant individual executing agreement], individual defendant executed and delivered to plaintiff bank an 


Absolute and Continuing Guarantee Agreement, guaranteeing to plaintiff all obligations owed by defendant corporation to 
plaintiff bank. A copy of this agreement is attached as Exhibit [designation of exhibit] and incorporated by reference. 


. Through the date of filing of this complaint, plaintiff bank has not received any notice of termination of either of the guarantee 


agreements mentioned above. 


. On [date of defendant corporation executing promissory note], defendant corporation executed and delivered to plaintiff bank a 


promissory note in the principal amount of $/dollar amount of principal]. A copy ofthe note is attached as Exhibit [designation 
of exhibit]. 


WESTLAW 


S 96. Complaint, petition, or declaration—To foreclose..., 18 Am. Jur. Pl. & Pr.... 


9. On [date of defendant corporation executing renewal promissory note], defendant corporation executed and delivered to plaintiff 
bank a renewal promissory note in the principal amount of $/dollar amount of principal]. A copy of the note is attached as 
Exhibit /designation of fourth exhibit]. 


10. On the same date, defendant corporation executed and delivered to plaintiff bank a mortgage granting plaintiff a lien on certain 
real property of defendant corporation located in /name of county], [name of state], described in the mortgage. The mortgage is 
recorded in book /number of book], page [number of page], of the public records of [name of county]. A copy of the mortgage 
agreement is attached as Exhibit /designation of exhibit]. The mortgage agreement was executed and delivered to plaintiff bank 
to secure repayment of the obligation owed by defendant corporation under the renewal promissory note last mentioned. 


11. On /date of default], defendant corporation defaulted under the renewal promissory note executed on /date of defendant 
corporation executing renewal promissory note], which was secured by the above-mentioned real property owned by defendant 
corporation. 


12. As a result of the above-mentioned defaults, plaintiff bank is entitled to exercise all remedies available to plaintiff as a secured 
party under the mentioned security agreements. 


13. Plaintiff bank declares the full amounts payable under the promissory note executed on /date of execution of promissory note], 
and under the renewal promissory note executed on /date of execution of renewal promissory note], to be due and payable, 
together with interest from the dates of default on the promissory notes. 


WHEREFORE, plaintiff bank demands: 


1. Judgment foreclosing the mortgage and security agreement covering the mentioned real property of defendant corporation, and, 
If the proceeds of the sale are insufficient to fully pay plaintiff bank's claim, entry of a deficiency judgment against defendants, 
and each of them; 


2. Costs of this proceeding; and 
3. Such other relief as the court deems proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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10. Plaintiff is obligated to pay its attorneys a reasonable fee for their services, for which defendant is liable under the note and 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 97 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 97. Complaint, petition, or declaration— To foreclose 
mortgage—Assignment of mortgage and note 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of county], [name of state]. 
. Defendants are residents of [name of county], [name of state]. 
. This is an action to foreclose a mortgage on real property in /name of county], [name of state]. 


. On [date of promissory note], defendant executed and delivered a promissory note and a mortgage securing payment of the 
note to /name of partnership]. The mortgage was recorded on /date of recording], in the public records of [name of county], 


[name of state]. 


. The mortgage and note was assigned by the /name of partnership] to plaintiff on [date of assignment]. 
. Plaintiff owns and holds the note and mortgage, and the property is now owned by defendants, who hold possession. 


. Defendants have defaulted under the note and mortgage by failing to make the payment of $/dollar amount of sum due] due 


on /due date of payment], and all subsequent payments. 


. Plaintiff declares the full amount payable under the note and mortgage to be due. 


. Defendant owes plaintiff $/dollar amount of sum due], representing principal on the note and mortgage, interest from /date of 


accrual of interest], and title search expenses for ascertaining the necessary parties to this action. 


mortgage. 
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WHEREFORE, plaintiff demands judgment foreclosing the mortgage and, 1f the proceeds of the sale are insufficient to pay 
plaintiffs claim, a deficiency judgment. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 98 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 98. Complaint, petition, or declaration—To foreclose mortgage—With Doe defendants 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


1. Plaintiff, [name of beneficiary or mortgagee], is now, and at all times mentioned in this complaint was, a corporation organized 
and existing under the laws of /name of state], with its principal place of business in /name of county], [name of state]. 


2. Defendant, /name of trustor or mortgagor], is, and at all times mentioned in this complaint was, a resident of /name of county], 
[name of state]. 


3. (OPTIONAL: If trustee under deed of trust is joined, add: Defendant, [name of trustee], the trustee in the deed of trust described 
below, is, and at all times mentioned in this complaint was, a resident of [name of county], [name of state] and is made a party 
for the purpose of having all interested parties appear before the court.] 


4. Defendants DOES 1 through 10, inclusive, have, or claim to have, an interest in the property described below, which interest 
is subsequent to and subject to the lien of the /deed of trust/mortgage] described below. The true names or capacities, whether 
individual, corporate, associate, or otherwise, of defendants DOES 1 through 10, inclusive, being unknown, plaintiff sues these 
defendants by their fictitious names and will amend this complaint to show their true names and capacities when they are 
ascertained. 


5. On [date of promissory note], defendant [name of trustor or mortgagor] executed and delivered to plaintiff a promissory note 
payable to plaintiff in the amount of $/dollar amount of promissory note], with interest at the annual rate of [percentage rate of 
annual interest]?o, payable as follows: [specification of terms of payment]. This promissory note is referred to in this complaint 
as “the note." A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


6. On /date of execution], as security to plaintiff for payment of the note, defendant /name of trustor or mortgagor] executed 
a [deed of trust/mortgage] conveying to [defendant [name of trustee] as trustee for plaintiff as [beneficiary/plaintiff] as 
mortgagee] that real property located at /street address of property] in [name of city], [name of county], [name of state], which 
is more specifically described as /legal description of real property]. The [deed of trust/mortgage] was recorded as document 
number /number of document] in the official records of /name of county], [name of state]. This [deed of trust/mortgage] is 
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referred to in this complaint as “the /deed of trust/mortgage]," and the property described in the /deed of trust/mortgage] 
is referred to as “the property.” A copy of the /deed of trust/mortgage] is attached as Exhibit [designation of exhibit], and 
incorporated by reference. 


Defendant [name of trustor or mortgagor] has defaulted under the terms of the note, in that /specification of nature of default 
or defaults]. 


[OPTIONAL: 8. The note and the [deed of trust/mortgage] provide that, on default in payment when due of any indebtedness 


under the note and secured by the [deed of trust/mortgage], or in the performance of any agreement in the note or [deed of trust/ 
mortgage], the entire principal and interest will become due and payable at the option of plaintiff. For the default described in 
Paragraph 7 of this complaint, plaintiff has exercised this option and elected to declare the entire sum of principal and interest 
immediately due and payable. The total amount due consists of the principal sum of $[dollar amount of principal], plus annual 
interest from [date of accrual of interest] to [last date of payment of interest], at [percentage of annual interest]?6 per annum. 
Interest on $[dollar amount of sum] amounts to $[dollar amount of sum] per day for each additional day from [date of accrual 
of interest] to the date of entry of judgment in this action.] 


[OPTIONAL: 9. Under the terms of the note and the [deed of trust/mortgage], defendant [name of trustor or mortgagor] promises 
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to pay as attorney fees, in any action brought to enforce the note and the [deed of trust/mortgage], the sum adjudged by the 
court to be reasonable. The sum of $[dollar amount of attorney fees] is a reasonable sum to be allowed for attorney fees.] 


WHEREFORE, plaintiff requests judgment as follows: 


. Against defendant /name of trustor or mortgagor] for the sum of $/dollar amount of principal] as principal, together with 


interest from /date of accrual of interest] to [last date of payment of interest], at the annual rate of [percentage rate of annual 
interest]%, as provided in the note, amounting to $/dollar amount of sum due], making a combined total, principal and interest, 
of $/dollar amount of principal and interest], together with interest at $/dollar amount of daily interest] per day from [date of 
accrual of interest] to the date of entry of judgment; 


. Against defendant /name of trustor or mortgagor] for costs of this action and attorney fees that the court deems reasonable; 


. The claims of defendants DOES 1 through 10 to the property be adjudged subject, subsequent, and subordinate to the described 


[deed of trust/mortgage]; 


. The /deed of trust/mortgage] be foreclosed and the usual judgment be made for the sale of the property according to law by 


the levying officer; the proceeds of the sale be applied to the amounts due to plaintiff; and defendants and all persons claiming 
under them, after the execution of the /deed of trust/mortgage], as lien claimants, judgment creditors, claimants under a junior 
deed of trust or mortgage, purchasers, encumbrancers, or otherwise, be barred and foreclosed from all rights, claims, interests, 
or equity of redemption in the property encumbered by the /deed of trust/mortgage] when the time for redemption has elapsed; 


. [OPTIONAL: The court award plaintiff judgment and execution against defendant [name of trustor or mortgagor] for any 


deficiency that may remain after applying all the proceeds of the foreclosure sale which are applicable to the satisfaction of the 
amounts found due by the court under Paragraph 1 of this request for judgment;] 


. Plaintiff or any other party to this suit may become a purchaser at the foreclosure sale; 


. The levying officer, after the time for redemption has elapsed, shall execute a deed to the purchaser at the foreclosure sale 


according to law, and the purchaser shall be let into possession of the property on production of the deed; 


. The court award plaintiff costs; and 


. The court grant plaintiff such other and further relief as it may deem just and proper. 
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Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Drafter's Notes 


The first optional clause is applicable only if the trustee under a deed of trust is joined. 


The fourth optional clause is applicable only if a deficiency judgment is authorized. 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 99 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 99. Complaint, petition, or declaration—To foreclose mortgage—Short form 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


1. Plaintiff files this /complaint/[description of pleadings]] to foreclose the mortgage described below, and joins the following 
persons as defendants: /names of defendants]. 


2. Attached as “Exhibit /designation of exhibit]" is a true copy of the mortgage. Attached as “Exhibit [designation of exhibit]” 
is a true copy of the note secured by the mortgage. 


3. Information concerning the mortgage: 

(a) Nature of the instrument: /specification of nature of instrument] 

(b) Date of the Mortgage: /date of mortgage] 

(c) Names of the Mortgagors: /names of mortgagors] 

(d) Name of the Mortgagee in the Mortgage: /name of mortgagee] 

(e) Date and place of recording: /date of recording], [location of recording] 
(f) Identification of recording: Doc. No. [number of document] 

(g) Estate conveyed: /legal description of estate] 

(h) Amount of indebtedness: $/dollar amount of debt] 


(1) Legal description of Mortgaged premises: /legal description of mortgaged premises] 
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(j) Statement as to defaults and amount now due: $/dollar amount of sum due]. Mortgagors have not paid the monthly installments 
of the principal, taxes, interest and insurance for the months of /name of beginning month] through [name of end month] and 
the balance due on the note and the mortgage $/dollar amount of balance due] plus interest, costs and fees 


(k) Names of the present owners of the premises: /names of present owners] 


(1) Names of persons in addition to the above-mentioned owners, but excluding any nonrecord claimants as defined in the /citation 
of statute], as amended, who are joined as defendants, and whose equitable rights to redeem are sought to be barred: /names 
of defendants in addition to present owners] 


(m) Names of persons claimed to be personally liable for deficiency: /names of persons] 


(n) Capacity in which plaintiff brings this action: / Plaintiff is the legal holder of the indebtedness and owner of the mortgage 
given as security/[description of capacity] ] 


(o) Plaintiff seeks inclusion in the decree of the plaintiff's attorney fees and costs and expenses. 


WHEREFORE, Plaintiff requests: 


1. Foreclosure of the described mortgage; 

2. A personal deficiency decree; 

3. The appointment of a receiver after sale in the event of a deficiency; 
4. The appointment of a receiver pendente lite; 

5. Costs; and 

6. Such other relief as the court deems appropriate. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 100 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 100. Complaint, petition, or declaration— To foreclose mortgage— Sale of property on default 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


m 


. On [date of delivery], for value received, defendant, /name of defendant], signed and delivered to [name of plaintiff] [his/her] 
promissory note for the purchase of an interest in real property at [location of property], described as [description of property], 
which note carried interest at /percentage rate of annual interest] "6 per annum, to be paid in consecutive monthly installments 
of [number of monthly installments], the first of which became due on /date of first installment]. 


N 


. The plaintiff is at present the owner and holder of the note. 


U 


. For the purpose of securing the payment of principal of the above-mentioned note, plus the additional sum of $/dollar amount 
of interest] for interest, plus the sum of $/dollar amount of costs] for costs, disbursements and attorney fees, defendant executed 
a mortgage on the above-described property. 


A 


. The above-mentioned mortgage was duly recorded in the /name of recording office] of [name of county], at book [number of 
book] at page [number of page], where it still, at this time, appears in full force. 


Nn 


. It was expressly stipulated between the parties that if any one or more of the installments of the mortgage should become due 
and not paid, then the whole outstanding balance of the debt would be due and payable. 


6. The following installments have become due and have not been paid by the defendant nor by any other party on [his/her] behalf: 
[number of installments] installments due for the months of [names of months], [identification of year] both inclusive, in the 
sum of $/dollar amount of principal, interest, and escrow deposit] each, for principal, interest, and escrow deposit. 


m 


. There is still owing to plaintiff the amount of $/dollar amount of principal] principal, plus interest at [percentage rate of annual 
interest]/% per annum from /date of accrual of interest] to date of full payment. 


oo 


. Defendant is the owner of the mortgaged property according to the /title of recording official] and plaintiffs best knowledge 
and belief. 
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WHEREFORE, plaintiff demands judgment as follows: 


(1) That defendant pay to plaintiff the sum of $/dollar amount of principal] as principal, plus interest at the rate of /percentage 
rate of annual interest]% per annum, at the daily accrual rate of $/dollar amount of interest] from [date of accrual of interest] 
until full payment, any disbursements made by the plaintiff on $/dollar amount of sum] for costs, disbursements and attorney 
fees, plus any other advances made by the plaintiff. 


(2) Or in default of the above that the described property be sold at public auction and that the money due to plaintiff be paid 
from the proceeds of the sale. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 100.50 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 100.50. Complaint, petition, or declaration— To foreclose 
mortgage—Sale of property on default at which plaintiff may bid 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of attorney for plaintiff], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


[Name of plaintiff], by and through its attorney, /name of attorney for plaintiff], for its cause of action alleges that: 


1. This is a civil action brought pursuant to /citation of statute] to foreclose a mortgage, and to join the following persons as 
defendants: /Tisting of defendants]. 


2. Attached as Exhibit /designation of exhibit] is a copy of the Mortgage; attached as Exhibits [designation of exhibits] are copies 
of a Promissory Note, Assumption Agreement, and Notice of Acceleration. 


3. Information concerning mortgage: 

a. Nature of instrument: Mortgage 

b. Date of mortgage: /date of mortgage]. 

c. Names of mortgagors: /name of mortgagor 1] and [name of mortgagor 2]. 

d. Name of mortgagee: /name of mortgagee]. 

e. Date and place of recording: /date of recording], [name of city], [name of state]. 
f. Identification of recording: /number of document]. 

g. Interest subject to the mortgage: Fee Simple. 


h. Amount of original indebtedness including subsequent advances made under the mortgage: $/dollar amount of sum]. 
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1. Both the legal description of the mortgaged real estate and the common address or other information sufficient to identify it 
with reasonable certainty: /address of property]. 


j. Statement as to defaults and amount now due: 
1. [Date of default]. 


2. Payments which have become due under the secured note are in default and arrears in the total amount of $/dollar amount 


of sum]. 


3. The total amount now due is $/dollar amount of sum] as of [date of accounting], plus interest, court costs, title costs and 
plaintiff's attorney fees. This amount due includes the total principal and interest due and payable, all outstanding advances and 
fees charged to the defendants’ account, and total subsidy received on the defendants' loans. 


4. The per diem interest accruing under the mortgage after default is $/dollar amount of sum]. 
k. Name of present owner of the real estate: /name of mortgagor 1] and [name of mortgagor 2]. 


l. Name or names of persons, in addition to such owners, but excluding any non-record claimants as defined in the /name of state] 
Mortgage Foreclosure Law, [citation of statute], who are joined as defendants and whose interest in or lien on the mortgaged 
real estate is sought to be terminated: /listing of defendants]. 


m. Names of defendants claimed to be personally liable for deficiency, if any: [listing of defendants]. 
n. Capacity in which plaintiff brings this foreclosure: as the owner and legal holder of a note, mortgage and indebtedness. 


o. Facts in support of shortened redemption period: The fair market value of the mortgaged real estate is less than /percentage of 
judgment] percent of the amount of the judgment requested, and mortgagee waives any and all rights to a personal deficiency 
judgment against the defendants. 


p. Facts in support of request for costs and expenses: Plaintiff has been required to incur title insurance or abstract costs and other 
expenses which should be added to the balance secured by the mortgage. 


q. Plaintiff does not offer to mortgagor in accordance with /citation of statute] to accept title to the real estate in satisfaction of 
all indebtedness and obligations secured by the mortgage without judicial sale. 


r. Name or names of defendants whose right to possess the mortgaged real estate, after the confirmation of a foreclosure sale, is 
sought to be terminated: /name of mortgagor 1] and [name of mortgagor 2] 


REQUEST FOR RELIEF 


Plaintiff requests: 


i) A judgment to foreclose the mortgage, ordering: 
a. amounts due and owing to the plaintiff; 


b. That the defendants be ordered to pay to the plaintiff before expiration of any redemption period (or if no redemption period, 
before a date fixed by the Court) whatever sums may appear to be due upon the taking of such account, together with fees and 
costs of the proceedings (to the extent provided in the mortgage or by law); 
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c. That in default of such payment in accordance with the judgment, the mortgaged real estate be sold as directed by the Court, 
to satisfy the amount due to the plaintiff as set forth in the judgment, together with the interest at the statutory judgment rate 
from the date of judgment; 


d. That in the event the plaintiff is a purchaser ofthe mortgaged real estate at such sale, the plaintiff may offset against the purchase 
price of such real estate the amounts due under the judgment of foreclosure and order confirming the sale; 


e. That in the event of such sale and the failure of the person entitled to redemption to redeem prior to such sale pursuant to [citation 
of statute], the defendants made parties to the foreclosure, and all non-record claimants given notice of the foreclosure, and all 
persons claiming by, through or under them, and each and any and all of them, may be forever barred and foreclosed of any 
right, title, interest, claim, lien or right to redeem in and to the mortgaged real estate; and 


f. That if no redemption is made prior to such sale, a deed may be issued to the purchaser according to law and such purchaser be 
let into possession of the mortgaged real estate in accordance with /citation of statute]. 


ii) An order granting a shortened redemption period, if authorized by law. 

iii) A personal judgment for a deficiency, if authorized by law. 

iv) An order granting possession. 

v) An order placing the mortgagee in possession or appointing a receiver. 

vi) A judgment for fees, costs, and expenses. 

vii) Enforcement of its assignment of rents derived from the real estate. 

viii) Such other relief as equity may require, including, but not limited to, declaratory and injunctive relief. 


ADDITIONAL REQUEST FOR RELIEF 


Plaintiff also requests that the judgment for foreclosure or other orders entered in connection with this matter provide for the 
following (pursuant to /citation of statute): 


i) Judicial sale conducted by /title of official] or [his/her] representative, at which the plaintiff is entitled to bid; 


ii) Title in the real estate may be subject, at the sale, to exceptions including general real estate taxes for the current year and for 
the preceding year which have not become due and payable as of the date of entry of the judgment of foreclosure, any special 
assessments upon the real estate, and easements and restrictions of record; and 


iii) In the eventa party to the foreclosure is a successful bidder at the sale, such party shall be allowed to offset against the purchase 
price to be paid for such real estate amounts due such party under the judgment of foreclosure or order confirming the sale. 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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American Jurisprudence March 2021 Update 
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III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 101. Complaint, petition, or declaration— To foreclose mortgage and to appoint receiver 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendants are residents of [name of city], [name of county], [name of state]. 


. On [date of promissory note], at [address of execution], in [name of city], [name of county], [name of state], defendants [name 


of defendant 1] and [name of defendant 2], then husband and wife, for a good and valuable consideration, made, executed, 
and delivered to plaintiff a promissory note with coupons for interest attached to the promissory note, of that date as follows: 
the note being for the principal sum of $/dollar amount of promissory note], due and payable to plaintiff /number of years] 
years after date with interest from the date of the note at the rate of /percentage rate of annual interest]/% per annum payable 
[specification of time interval] according to coupons attached, there being [number of coupons] coupons for $/dollar amount 
of value of each coupon] each, one due on the /due date of first payment], and one due [number of months] months after during 
the full period of /number of years] years from [due date of first payment]. 


. By reason of this note defendants became liable and bound to pay to plaintiff the amount of the promissory note with coupons 


for interest attached as described above, at maturity of the note according to the face and tenor of the note and coupons. A copy 
of the note and coupons is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. At the same time and place as a part of the transaction and of the same contract, and for the purpose of securing the payment of 


the promissory note and the coupons attached to the note, defendants made, executed, and delivered to plaintiff their mortgage 
in writing, thus granting, selling and conveying to plaintiff, plaintiff's heirs and assigns, all of the real property at /address of 
property], in [name of city], [name of county], [name of state], more particularly described as follows: /legal description of 
property]. 


. The above-described mortgage was signed and acknowledged by defendants, the required mortgage tax was paid, and the 


mortgage was duly recorded in book /number of book] of Mortgages, page [number of page], in the office of [title of official] 
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of [name of county], [name of state]. A copy of the mortgage is attached as Exhibit /designation of exhibit], and incorporated 
by reference. 


m 


. By the terms and conditions of the above-described mortgage, as fully set out in the mortgage, it is specifically provided, that 1f 
all or any part ofthe sum or sums of money or any interest is not paid when due, and if the taxes and assessments of every nature 
that are or may be assessed and levied against the premises or any part of the premises are not paid when due and payable, and 
if the buildings are not, at all times, covered by the required amounts of insurance, then the total of the sum or sums, and the 
interest shall become due and payable without notice and the mortgagee shall be entitled to the immediate possession of the 
premises, together with all the rents, issues and profits of the premises. 


oo 


. The conditions of the mortgage and the note have been broken, in that on /due date of payment], there became due and payable 
to plaintiff according to the mortgage and the contract a sum of $/dollar amount of interest] interest, evidenced by Coupon No. 
[number of coupon]. The sum was not and has not been paid. Plaintiff has demanded of defendants that they pay the sum, but 
they have failed, refused, and neglected to do so, and continue to fail, refuse, and neglect to do so. 


S 


The conditions of the mortgage have further been broken, in that defendants have failed, neglected, and refused to pay the 
applicable real estate taxes on the land for the years [identification of years], amounting to the sum of $/dollar amount of real 
estate taxes]. 


10. By reason of the default of defendants to pay the interest as it matured according to the mortgage and the failure of defendants 
to pay the taxes as stated above, the conditions of the mortgage have been broken and the whole amount of the indebtedness 
thus secured has matured and is now due and payable, together with all the interest agreed to be paid by defendants, as well 
as an attorney fee of $/dollar amount of attorney fee], which is due and payable on the filing of this suit as stipulated and 
specified in the mortgage. 


11. By reason of the above, plaintiff is entitled to the foreclosure of the mortgage on the premises and to have it sold to satisfy the 
defendants' indebtedness, without appraisement, the mortgage containing the words “appraisement waived.” 


12. A receiver for the described premises should be appointed for the following reasons: 


(a) The improvements on the premises, consisting of [description of improvements], are in danger of being materially injured by 
reason of the failure, refusal, and neglect of defendants to maintain them in proper condition; 


(b) The conditions of the mortgage have not been performed, in that defendants failed, neglected, and refused to pay the taxes 
assessed against the property and have failed to maintain insurance on the improvements as provided in the mortgage; 


(c) The described property is probably insufficient to discharge the mortgage debt, together with interest, attorney fees, and costs; 
and 


(d) The property is not the homestead of defendants and is being rented, but the rentals from the property are not being applied 
to the mortgage indebtedness. 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, for the principal sum of $/dollar amount of 
principal] and interest, together with the sum of $/dollar amount of principal and interest], as set out in each of the /number of 
interest coupons] interest coupons attached as Exhibit [designation of exhibit], and amounting to the sum of $/dollar amount 
of judgment sought]; and also for the sum of $/dollar amount of attorney fees] as attorney fees and for the cost of this action; 
and for further judgment foreclosing the lien of plaintiff on the property and forever barring defendants from any lien, estate, or 
interest or title to the property; and that the mortgaged premises be ordered sold to satisfy the judgment, the sale to be without 
appraisement; and that a receiver for the property be appointed; and for such other and further relief as the court may be deem 
just and proper. 


Dated: /date of complaint] 
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[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 573 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 102. Complaint, petition, or declaration—To foreclose..., 18 Am. Jur. PI. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 102 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 102. Complaint, petition, or declaration— To 
foreclose mortgage—With order for appraisement 


Topic Summary Correlation Table 
[Title of court] 


[[Name of plaintiff]/ 

[Name of partner 1] and 

[name of partner 2], 

copartners doing business 

under the firm name 

and style of [name of firm]], 

Plaintiff(s), 

v. No. [docket number] 
[[Name of plaintiff]/ [Name of document] 

[Name of company], a 

partnership, and 

[name of partner 1] 

and [name of partner 2], 

partners associated and 

in business under the 

common name and style of 

such company], 


Defendant(s). 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


1. Plaintiff, (name of plaintiff], was at all times mentioned below, and now is, a corporation organized and existing under the laws 
of [name of state], with its principal office located at /address of plaintiff], in [name of city], [name of county], [name of state]. 


2. The defendants, /name of defendant 1] and [name of defendant 2], are husband and wife and residents of /name of county], 
[name of state]. 


3. The defendant, /name of copartnership], is a copartnership consisting of [name of partner 1] and [name of partner 2]. 
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AR 


. On [date of promissory note], defendants [name of defendant 1] and [name of defendant 2], husband and wife, for a good 
and valuable consideration made, executed and delivered to /name of mortgagee], a corporation, subsequently referred to as 
the mortgagee, their written promissory note, for value received, for the principal sum of $/dollar amount of principal], with 
interest from date at the rate of /percentage rate of annual interest]/% per annum on the unpaid balance until paid, payable in 
monthly installments of $/dollar amount of monthly installment], to be applied first to the interest of the unpaid balance and 
the remainder to the principal until the debt is paid in full. A true copy of the note and endorsements to the note is attached as 
Exhibit /designation of exhibit], and incorporated by reference. 


5. As a part of the same transaction, and to secure the payment of the note and the indebtedness represented by the note, the 
makers, then the owners of the real estate subsequently described, made, executed and delivered to the mortgagee their real 
estate mortgage in writing and mortgaged and conveyed to the mortgage that real estate at /address of property], in [name 
of city], [name of county], [name of state], more particularly described as follows: /legal description of property], together 
with the buildings and improvements and appurtenances, hereditaments and all other rights appertaining or belonging, and all 
fixtures then or later attached or used in connection with the premises. 


an 


. The above-described mortgage was executed and acknowledged according to the laws of /name of state], the mortgage tax 
was paid on the mortgage and was on /date of filing], filed in the [title of official] of [name of county], [name of state], and 
recorded in book /number of book], page number /number of page], which mortgage with accompanying endorsements and 
record is incorporated by reference. 


7. On [date of assignment], the mortgagee ofthe note and mortgage assigned and endorsed them to plaintiff for a good and valuable 
consideration. The assignment was recorded in the office of [title of recording official] of [name of county], [name of state], on 
[date of recording], in book [number of book], page number [number of page], which assignment and the record of assignment 
is incorporated by reference. 


oo 


. The mortgage provides that in addition to and together with the monthly payments of principal and interest as provided in the 
note, the mortgagors will pay on the f/ordinal number of day] day of each month, installments of taxes, special assessments, 
and fire and other hazard insurance premiums relating to the property and the mortgage, which, when computed according to 
the terms of the mortgage, is the amount of $/dollar amount of mortgage], aggregating a total monthly installment of $/dollar 
amount of total monthly installment] agreed to be paid on the note and the mortgage by the makers. 


No 


. The note and mortgage provide that 1f default is made in the payment of any of the monthly installments and if the default 1s 
not made good prior to the due date of the next such installment, or on the failure or the neglect to keep or perform any of the 
other conditions and covenants of the mortgage, then the entire principal sum and accrued interest, together with all other sums 
secured by the mortgage, shall at once become due and payable, without notice, at the option of the holder of the mortgage. The 
holder is then entitled to foreclose the mortgage and recover the unpaid amount of the principal of the note, the unpaid interest, 
and all expenditures of the mortgagee made under such mortgage, with interest, and to have the premises sold and the proceeds 
applied to the payment of the indebtedness secured together with all legal and necessary expenses and costs. 


10. Default has been made on the note and mortgage, in that the installments due /date of installment 1], [date of installment 2], 
and /date of installment 3], have not been paid and the note and mortgage have been, and remain, in constant default since 
[last date of payment]. 


11. Prior to the bringing of this action, and as a necessary expense of the action, plaintiff caused the abstract of title to be extended 
and certified to date at a cost of $/dollar amount of costs], paid by plaintiff on /date of payment]. 


12. The note and mortgage provide that in case of foreclosure of the mortgage and as often as any proceeding shall be taken to 
foreclose them, the makers will pay an attorney fee of /percentage of amount due]% of the amount then due, and that such 
attorney fee shall be a further charge and lien on the premises. 
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13. After allowing for all just credits, there is now due to plaintiff on the note and mortgage the sum of $/dollar amount of sum 
due on note and mortgage] with [percentage of interest]% interest from [date of accrual of interest], until paid. 


14. The abstract expense of $/dollar amount of abstract expense] with [percentage rate of annual interest]% interest from [date 
of accrual of interest], until paid is also due, as is the further sum of $/dollar amount of attorney fee] as attorney fees for which 
amounts the mortgage is a first, prior, and superior lien on the premises above described. 


15. The mortgage specifically provides that an appraisement of the premises is expressly waived or not waived, at the option of 
the mortgagee, and that such option is to be exercised at the time judgment is rendered in any foreclosure of the mortgage. 


16. The plaintiff has complied with all of the terms, conditions, and provisions of the note and mortgage and is empowered to 
bring this suit. 


17. There appears of record in the office of the /name of court] of [name of county], [name of state], a judgment in the case of 
[title of action], in favor of above-stated copartnership consisting of /name of partner 1] and [name of partner 2], and against 
[name of defendant 2] rendered on [date of judgment], and entered on [date of entry of judgment], in the original amount of 
$/dollar amount of judgment]. 


18. By reason of the deeds, judgments, and pending action described and referred to above, defendants /name of partner 1] and 
[name of partner 2], a copartnership, are claiming some right, title, lien, estate, encumbrance, claim, assessment, or interest in 
and to the real property involved, but, in fact, the defendants above named and each of them have no right, title, lien, estate, 
encumbrance, claim, assessment, or interest in or to the real property involved, either in law or in equity in and to the real 
property involved, which is superior to the mortgage and lien of plaintiff. The claims of defendants as above set forth, as well 
as any other right, title, or interest which defendants or any or either of them ever had, now have, or claim to have, in or to the 
property is subsequent, junior, and inferior to the mortgage and the lien of plaintiff. 


WHEREFORE, plaintiff requests judgment that: 


1. Defendants, /name of defendant 1] and [name of defendant 2], and each of them, pay the sum of $/dollar amount of sum due], 
with /percentage rate of annual interest]% interest per annum from [date of accrual of interest], abstract expense of $/dollar 
amount of abstract expense] with [percentage rate of annual interest/% interest per annum from /date of accrual of interest], 
and the further sum of $/dollar amount of attorney fee] attorney fees, and for all costs of this action; 


2. All of the defendants be required to appear and set forth any right, title, claim, or interest which they have, or may have, in and 
to the real estate and premises, which they in any way claim is prior or superior to the mortgage and lien of plaintiff; 


3. All right, title, and interest of defendants, and each of them, if any, in and to the real estate, be adjudged subject, junior, and 
inferior to the mortgage lien and judgment of plaintiff; 


4. On confirmation of the sale, defendants and each of them, and all persons claiming by, through, or under them since the 
commencement of this action, be forever barred, foreclosed, and enjoined from asserting or claiming any right, title, interest, 
estate, or equity of redemption in or to the premises, or any part of the premises; 


5. The mortgage be foreclosed and that the mortgage be declared a valid first, prior, and superior lien on the real estate previously 
described, for and in the amounts above set forth; 


6. The real estate and premises ordered to be sold, with or without appraisement, as plaintiff shall elect at the time judgment is 
rendered, as provided in the mortgage, subject to unpaid taxes, if any, to satisfy the judgment; 


7. The proceeds arising from the sale be applied to the payment of the costs, and the payment and satisfaction of the judgment, 
mortgage, and lien of plaintiff, and that the surplus, if any, be paid into this court to abide the further order of the court; and 
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8. Plaintiff have such other and further relief as the court may deem to be just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
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Legal Encyclopedias 
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2. Action to Foreclose 


8 103. Complaint, petition, or declaration— To foreclose 
mortgage— For reestablishment of promissory note 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. This is an action to foreclose a mortgage on real property in /name of county], [name of state]. All references to “Official 


Records Books” are to those filed in the Public Records of that county. 


. The court's jurisdiction of this mortgage foreclosure is provided by /citation of statute]. 


COUNT I. FORECLOSURE OF MORTGAGE 


. Attached are copies of a Promissory Note and Mortgage which were executed and delivered to the payee named to evidence 


a just debt. The Note is secured by a Mortgage recorded in Official Records Book of the Public Records of /name of county], 
and encumbers the following-described property: / Description of property]. 


Plaintiff is the owner and holder of the described Mortgage and Note. 


The covenants in Plaintiffs Note and Mortgage have been breached, in that the payment due and payable on /due date of 
payment], and all subsequent payments have not been paid. 


. A principal balance of $/dollar amount of balance] is due and owing to Plaintiff on the Note and Mortgage, with interest on 


that amount from /accrual date of interest]. 


. Plaintiff declares the full amount payable under the Note and Mortgage to be due, together with any sums advanced and paid to 


protect its security for ad valorem taxes, premiums on insurance required by the Mortgage and other necessary costs required 
to be advanced during the pendency of this action. Any such sum so paid will be due and owing the Plaintiff. 
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8. Plaintiff is obliged to pay Plaintiff's attorney a reasonable fee for / his/her] services and is entitled to recover its fees and costs 
pursuant to the terms of the Note and Mortgage. 


9. In order to ascertain the necessary and proper parties to this suit, it has been necessary for Plaintiff to incur a title search expense, 
the cost of which Plaintiff is entitled to recover under the terms of the Note and/or Mortgage. 


10. The record owners and holders of the fee simple title to the described real property are Defendants, /names of defendants], 
who hold possession. 


11. All conditions precedent to the maintenance of this action have been performed, excused, waived or have otherwise occurred. 
A copy of the notice under the Fair Debt Collection Practices Act is attached and incorporated by reference. 


WHEREFORE, Plaintiff demands judgment foreclosing the mortgage. If the proceeds ofthe sale are insufficient to pay Plaintiff's 
claim, a Plaintiff requests a deficiency judgment from any defendant liable under the note, except any defendant(s) personally 
liable who have been discharged from liability under the subject note pursuant to the provisions of the Bankruptcy Code, 11 
U.S.C.A. §§ 101 et seq. 


COUNT II. REESTABLISHMENT OF PROMISSORY NOTE 


12. This is an action to reestablish a Promissory Note pursuant to /citation of statute]. 


13. A Note (referred to in this County as “Promissory Note") was executed and delivered to the payee named in it to evidence 
a just debt, a copy of which is attached. 


14. The subject Promissory Note has been lost or destroyed and is not in the custody or control of the Plaintiff who is the owner 
and holder of the subject Promissory Note, and its location cannot be determined. 


15. Plaintiff neither has any knowledge as to when the subject Promissory Note was lost or destroyed, nor as to the manner of 
loss or destruction. 


16. Plaintiff knows of no parties other than those named in this Complaint who are interested for or against reestablishment of 
the subject Note. 


17. Plaintiff was in possession of the Promissory Note and was entitled to enforce it when the loss of possession occurred. 
18. The loss of possession was not the result of a transfer or a lawful seizure. 


19. Plaintiff cannot reasonably obtain possession of the Note because it was destroyed, its location cannot be determined, or it is 
in the wrongful possession of an unknown person or a person that cannot be found or is not amenable to service of process. 


WHEREFORE, Plaintiff requests this court reestablish the Promissory Note so that the copy filed with this Complaint will have 
the same effect as the original Note. Plaintiff further requests that the court grant such other relief as may be just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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2. Action to Foreclose 


8 103.50. Complaint, petition, or declaration— To 
foreclose mortgage— Attorney lien inferior to mortgage 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of attorney for plaintiff], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


Plaintiff, for its Complaint against the Defendants, states and alleges as follows: 


Parties 


1. Plaintiff /name of bank] is a banking institution with one of its offices located at /address of plaintiff]. 
2. Defendant /name of defendant I] is an individual last known to reside at [address of defendant 1]. 
3. Defendant /name of defendant 2] is an individual last known to reside at [address of defendant 2]. 


4. Defendant /name of defendant 3], is a [name of state] [type of entity] with a registered address of [address of defendant 3]. 


The Loan 


5. Defendants, /name of defendant 1] and [name of defendant 2], executed and delivered to Plaintiff a promissory note (the Note"). 


6. The Note was subsequently amended to release /name of defendant 2] from [his/her] obligation under the Note. 
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7. After default of the Note, Plaintiff commenced an action in /name of county], court file number /number of action], against 
Defendant, /name of defendant 1], on [date of commencement], for amounts due on the Note (the “Contract Action"). 


8. Judgment was entered in favor of Plaintiff and against Defendant, /name of defendant 1], in the Contract Action on /date of 
judgment], in the amount of $/dollar amount of sum]. A true and correct copy of the Findings of Fact, Conclusions of Law, 
Order for Judgment and Judgment is attached as Exhibit [designation of exhibit]. 


The Mortgage 


9. To secure payment of the Note, Defendants, /name of defendant 1] and [name of defendant 2], as husband and wife, executed 
and delivered to Plaintiff a Mortgage (the Mortgage") dated /date of mortgage], under which they conveyed and mortgaged 
certain real property situated in /name of county] (the *Property"), which is legally described as set forth in the true copy of 
the Mortgage attached a Exhibit /designation of exhibit]. 


10. The Mortgage was recorded in the office of the /name of county], [name of state], Recorder on [date of recording], as Document 
No. [number of document]. 


11. Defendants defaulted under the terms of the Mortgage by reason of /name of defendant 1]'s failure to make the payments due 
under the Note on /date of failure], and each month thereafter. 


12. The amount of Plaintiff's lien is not less than $/dollar amount of sum], as of [date of accounting], with interest accruing at a 
rate of [percent of interest rate]% annually, or $/dollar amount of sum] per day, under [citation of statute]. 


13. The Mortgage provides that Plaintiff is entitled to its costs of collection, including reasonable attorneys! fees. 


Lien Priority 


14. Defendant, /name of defendant 3], may have a lien of record on the Property by reason ofan Attorney's Lien dated /date of lien], 
and recorded in the office of the /name of county] Recorder on [date of recording], as Document No. [number of document]. 


15. Any such lien is inferior and subordinate to Plaintiff's Mortgage. No relief is sought as to this Defendant except for a 
determination that its interest in the Property is inferior and subordinate to the lien of Plaintiffs Mortgage. 


Miscellaneous 


16. Upon information and belief, Defendant, /name of defendant 1], is owner in fee simple of the Property. No relief is sought 
as to Defendant, /name of defendant 2], other than a determination that /his/her] interest in the Property, 1f any, is subject and 
inferior to the lien of Plaintiff's mortgage. 


17. The Property is neither homestead nor agricultural property within the meaning of any applicable /name of state] Statutes. 


18. The lien of the Mortgage is prior and superior to the interests of all Defendants. 
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19. All prerequisites to foreclosure, if any, have been complied with. No execution has been issued upon the judgment rendered 
in the Contract Action. 


20. Upon information and belief, the Defendants were not in the active military service of the United States within /number of 
days] days of the date of this Complaint. 


WHEREFORE, Plaintiff requests judgment as follows: 


1. For a determination that the lien of the Mortgage is a valid lien upon the Property which is prior and superior to the interests of 
all of the Defendants; and that the Defendants and all persons claiming under them are barred and foreclosed of all right, claim 
and equity of redemption to the Property except the right to redeem as provided by law. 


2. Adjudging and directing a sale of the Property described in this Complaint pursuant to /citation of statute]. 


3. For a determination that Plaintiff is entitled to judgment for any deficiency which may exist after the sale of the Property with 
respect to Defendant, /name of defendant 1]. 


4. For such other relief as the Court deems just and equitable. 


Dated: /date of complaint]. 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages 1 et seq. 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 1 et seq. 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 103.70 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 103.70. Complaint, petition, or declaration— 
To foreclose mortgage— By assignee of mortgagee 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of attorney for plaintiff], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


I. PARTIES 


1. [Name of plaintiff], as Trustee for [name of trust] is a corporate body having a place of business in /name of city], [name of state]. 


2. Defendants /name of defendant 1] and [name of defendant 2], who reside at [address of defendants], are the mortgagors and 
real owners of the real property described in this Complaint. 


II. FACTS 


3. On or about /date of mortgage] Defendants granted to /name of mortgagee] a Mortgage as set forth below to secure a sum 
loaned to Defendants. The mortgage is attached and marked as Exhibit designation of exhibit]. The information regarding the 
Mortgage being foreclosed upon is as follows: 


a. Parties to Mortgage: 
1. Mortgagee: /name of mortgagee]. 


2. Mortgagors: [name of defendant 1] and [name of defendant 2]. 
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b. Date of Mortgage: /date of mortgage]. 


c. Place and Date of Record of Mortgage: Recorder of Deeds, /name of county], [number of book], [number of page], [date of 
recording]. 


4. Plaintiff is an assignee of the Mortgage being foreclosed upon by virtue of the following assignment: 


a. Assignor: /name of assignor]. 


b. Assignee: /name of plaintiff], as Trustee for [name of trust]. 


c. Date of Assignment: /date of assignment]. 


d. Recording Date: /date of recording]. 


e 


. Book: /number of book]. 


f. Page: [number of page]. 


ga 


. Instrument No.: /number of instrument]. 


Nn 


. The premises subject to the Mortgage is generally known as /address of premises], and its legal description is attached as of 
Exhibit [designation of exhibit]. 


an 


. The Mortgage is in default because the monthly installments of principal and interest and other charges stated below, all 
authorized by the Mortgage, originally due on /date of default], as well as subsequent payments, have not been paid. As a result, 
the whole of the principal, together with charges specifically itemized below, are immediately due and payable. 


m 


. The following amounts are due as of /date of accounting]: 


e 


. Principal Balance Due: $/dollar amount of sum]. 


b. Interest Currently Due and Owing at [percentage rate of interest/% from [start date of period] to [date of accounting]: $[dollar 
amount of sum]. 


e 


. Late Charges: $/dollar amount of sum]. 


d. Escrow Advances: $/dollar amount of sum]. 


e 


. Appraisal Fees: $/dollar amount of sum]. 
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f. Property Inspection: $/dollar amount of sum]. 


TOTAL: $/dollar amount of sum]. 


8. Interest continues to accrue each day after /date of accounting] that the debt remains unpaid, and Plaintiff may incur other 
expenses, costs and charges collectible under the Note and Mortgage. 


9. In addition to the above amounts, reasonably incurred attorneys fees and costs as well as proof of title in conformity with the 
mortgage documents and /name of state] law shall be sought by Plaintiff and included in any request for judgment. 


10. Notice pursuant to [citation of statute] was sent to each individual Mortgagors at their mailing address and/or the mortgaged 
property address by first-class mail and certified mail. This Notice contains the information required by /citation of statute], and 
a separate Notice of Intention to Foreclose is not required. A Copy of the Notice is attached as Exhibit /designation of exhibit]. 


III. CLAIM FOR RELIEF - MORTGAGE FORECLOSURE 


11. Plaintiff adopts and incorporates be reference paragraphs | through 10 as though fully set forth at length. 


12. By virtue of the default of Defendants under the subject Mortgage obligation, Plaintiff is entitled to the entry of an in rem 
judgment against Defendants in foreclosure of the Mortgage for the total amounts due and owing as set forth in this Complaint. 


IV. PRAYER 


WHEREFORE, Plaintiff demands an in rem Judgment against Defendants in the sum of $/dollar amount of sum] together with 
interest from /start date of period] to the date of Judgment, plus other costs and charges collectible under the mortgage and 
for the foreclosure and sale of the mortgaged property. 


Dated: /date of complaint]. 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (1x1 et seq. 
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Legal Encyclopedias 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 104 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 104. Complaint, petition, or declaration— To foreclose deed of trust— By beneficiary 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


. Defendants /name of trustor 1] and [name of trustor 2], trustors in the deed of trust described below, are husband and wife and 


reside in /name of city], [name of county], [name of state]. 


Defendant /name of defendant corporation] is a corporation organized under the laws of /name of state], with its principal 
place of business at address of defendant corporation], in [name of city], [name of county], [name of state], and is the trustee 
in the deed of trust subsequently described. 


. On [date of promissory note], in [name of city], [name of county], [name of state], defendants [name of trustor 1] and [name of 


trustor 2] executed and delivered to plaintiff their promissory note in writing for $/dollar amount of promissory note], payable 
to plaintiff as follows: /statement of terms of note]. A copy of that note is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


. On /date of deed of trust], in order to secure payment of the above-stated promissory note, defendants /name of trustor 1] and 


[name of trustor 2] executed and delivered a deed of trust to plaintiff, as beneficiary, by which defendants [name of trustor 1] 
and [name of trustor 2] conveyed that real property at [address of property], [name of city], [name of county], [name of state], 
and more particularly described as follows: /legal description of property], to defendant [name of defendant corporation], as 
trustee for plaintiff. 


. The deed of trust was recorded on /date of recording] deed of trust, in the office of [title of recording official], in book [number 


of book] at page [number of page]. A copy of the deed of trust is attached as " [designation of exhibit]," and incorporated by 
reference. 
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7. Defendants [name of trustor I] and [name of trustor 2] have defaulted in the payment of principal and interest on the above- 
mentioned promissory note, and there is now due and owing to plaintiff the sum of $/dollar amount of sum due], with interest at 
the rate of /percentage rate of annual interest]% per annum from [date of accrual of interest], no part of which has been paid. 


8. In the above-mentioned note and deed of trust it was provided that defendants /name of trustor 1] and [name of trustor 2] would 
pay all taxes, assessments, and other like charges on and against the above-described premises, and, further, it was provided 
that the defendants would keep the buildings on the above-described premises insured against loss by fire and other damage, 
and in default of these conditions, plaintiff might pay the such taxes and insurance premiums. Since /last date of payment], the 
defendants have failed, and continue to fail, to pay such taxes and insurance premiums. As a result of such failure, plaintiff has 
paid the taxes and insurance premiums as follows: [specification of taxes and insurance premiums]. 


9. [n order to commence and to prosecute this action, plaintiff has had to employ /name of attorney for plaintiff], attorney at 
law. The reasonable and necessary value of the fees for this attorney incurred in so commencing and prosecuting this action 
is $/dollar amount of attorney fees], for which [name of trustor 1] and [name of trustor 2] are responsible as provided in the 
above-mentioned promissory note and deed. 


10. Defendants /name of trustor 1] and [name of trustor 2] have, or claim to have, some interest in, or lien on, all or part of the 
above-described premises, which interest or lien, 1f any, is subsequent to the lien of the deed of trust alleged in this action. 


11. No other action or proceeding has been brought at law or otherwise for the recovery of the indebtedness secured by the 
promissory note and deed of trust in this action. 


WHEREFORE, the plaintiff requests judgment: 


1. Against defendants /name of trustor 1] and [name of trustor 2] for the sum of $/dollar amount of sum due], with interest at 
the rate of /percentage rate of interest]% per [specification of time interval] from [date of accrual of interest], to [last date 
of payment of interest], together with the interest at /percentage of interest]% per [specification of time interval] from [date 
of accrual of interest], to judgment. 


2. Against defendants [name of trustor 1] and [name of trustor 2] for $[dollar amount of taxes and/or insurance] for taxes and/ 
or insurance. 


3. Against defendants /name of trustor 1] and [name of trustor 2] for the costs of this action, attorney fees, and the charges of sale. 


4. Adjudging that all the above sums be declared a lien on the above-described premises and prior to any liens or claims of 
defendants, or any of them. 


5. Foreclosing the attached deed of trust, and that the usual judgment be made for the sale of the above-described premises, or 
so much of the premises as may be necessary, by the sheriff of /name of county], [name of state], or by a commissioner to be 
appointed by the court for that purpose. 


6. Adjudging that the proceeds of the sale be applied in payment of the amount due plaintiff, as alleged, and that defendants, and 
all persons claiming under them, subsequent to the execution of the deed of trust on the above-described premises, either as 
purchaser, encumbrancer, or otherwise, be barred and foreclosed of all right, claim, or equity of redemption in the premises, 
or any part of the premises. 


7. Adjudging that plaintiff may have judgment and execution against defendants /name of trustor 1] and [name of trustor 2] for any 
deficiency which may remain after applying all the proceeds of the sale properly applicable to the satisfaction of the judgment. 


8. Permitting plaintiff, or any other party to this suit, to become a purchaser at the sale. 


WESTLAW 


S 104. Complaint, petition, or declaration—To foreclose..., 18 Am. Jur. PI. & Pr.... 


9. Directing that the /sheriff/commissioner/[title of official]] conducting the sale execute a deed to the purchaser or purchasers, 
and that the purchaser or purchasers be let into possession of the premises on production of the /sheriff/commissioner]'s deed. 


10. For such other and further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 573 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 105 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 105. Complaint, petition, or declaration— To foreclose deed of trust and for 
appointment of receiver— By assignee of promissory note and deed of trust 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff resides at [address of plaintiff], in [name of city], [name of county], [name of state]. 


. Defendant /name of defendant trustor], trustor in the deed described below, resides at [address of defendant trustor], in [name 


of city], [name of county], [name of state]. 


. Defendant /name of defendant corporation] is a corporation organized and existing under the laws of /name of state], with its 


principal office located at /address of defendant corporation], in [name of city], [name of county], [name of state], and is the 
trustee in the deed of trust described below. 


. The real property that is the subject of this proceeding is located in /name of city], [name of county], [name of state], more 


particularly described as follows: /legal description of property]. 


. On /date of promissory note], at [name of city], defendant executed and delivered to defendant /name of defendant trustee] a 


promissory note in writing. A copy of the note is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. Defendant, in order to secure the payment of the promissory note, executed and delivered to defendant /name of defendant 


trustee] a deed of trust that was acknowledged and certified so as to entitle it to be recorded. The deed of trust was recorded 
on /date of recording deed of trust] in the office of the county recorder of /name of county], in book [number of book], page 
[number of page]. ^ copy of the deed of trust is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. Defendant is in default in the payment of principal and interest mentioned in the promissory note and deed of trust in the amount 


of $/dollar amount of sum due], with interest at the rate of [percentage rate of annual interest]/% per annum from /date of 
accrual of interest]. No part of such sum has been paid. 
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8. Plaintiff is now the lawful owner and holder of the promissory note and deed of trust by an assignment recorded on /date of 
recording deed of trust by assignment]. A copy of the assignment of the deed of trust is attached as Exhibit [designation of 
exhibit], and incorporated by reference. 


9. The real property that is the subject of this litigation is /legal description of property]. The property produces income and profits 
from [specification of source of income and profits] in excess of $/dollar amount of income and profits] per [specification of 
time interval]. 


10. The deed of trust, described in Paragraph /designation of paragraph] above, provides as follows: /recitation of pertinent 


provisions]. 


11. Plaintiff requests that a receiver be appointed of the described property to collect the profits and income from it during the 
course of this litigation. 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, for: 


= 


. Damages against defendants for the sum of $/dollar amount of damages], with interest at the rate of /percentage rate of annual 
interest]% per annum from /date of accrual of interest]; 


S 


Reasonable attorney fees as provided in the deed of trust; 


U 


. [OPTIONAL: The sum of $[dollar amount of late charge] as a late charge provided in the promissory note;] 


A 


. All of such sums be declared a lien on the described premises; 


e 


The usual decree be made for the sale of the premises or as much of the premises as may be necessary, by the sheriff ofthe county 
or by a commissioner to be appointed by the court and the proceeds of the sale be applied in payment of the amount due plaintiff; 


ON 


. Plaintiff have judgment and execution against defendants for any deficiency that may remain after applying all of the proceeds 
of the sale of the subject property to the satisfaction of the judgment; 


N 


. Plaintiff, or any other party to the proceeding, may become the purchaser or purchasers at the sale; 


ge 


The /sheriff/commissioner] execute a deed to the purchaser or purchasers according to law and such purchaser or purchasers 
be let into possession of the premises on production of the /sheriff/commissioner]'s deed to the property; 


9. Appointment of a receiver; 
10. Costs of suit; and 
11. Such further relief as the court may deem just and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 573 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 105.30 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 105.30. Complaint in federal district court— Diversity of citizenship—To 
foreclose mortgage and for sale of property to recover amount due, and other relief 


Topic Summary Correlation Table 
UNITED STATES DISTRICT COURT 


FOR THE /NAME OF DISTRICT] OF [NAME OF STATE] 


[Name of party 1], 
[Title of party 1] 
Case No. /case number] 
V. [Name of document] 
[Name of party 2], 
[Title of party 2] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


GENERAL ALLEGATIONS 


. This is an action to enforce certain loan documents, including without limitation, to foreclose a mortgage on property located 


in [name of county], [name of state], and for default under a promissory note and several guaranties. 


. The amount in controversy exceeds $/dollar amount of jurisdictional sum], exclusive of costs, interest and attorney fees and 


is within the jurisdiction of this Court. 


. Plaintiff is a national banking association, is chartered in /name of state], and has its principal place of business in [name of 


state]. Plaintiff is duly authorized to conduct business in /name of state]. 


. Plaintiff is the holder and owner of the Loan Documents (as defined below) which are the subject of this action, as the successor 


by merger to /name of bank], as explained more fully below. 
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5. [Name of bank] is the assignee of [name of original lender], the original lender of the below-referenced note. 


6. Defendant, /name of defendant 1] (the *Borrower"), is a [name of state] corporation with its principal place of business at 
[address of business], [name of county], [name of state]. 


7. Defendant, [name of defendant 2], is a [name of state] limited partnership with its principal place of business at [address of 
business], [name of county], [name of state]. 


8. Defendant, /name of defendant 3], is an individual who resides in /name of county], [name of state], and 1s otherwise sui Juris. 


9. Defendant, /name of defendant 4], is an individual who resides in [name of county], [name of state], and is otherwise sui juris. 


10. Defendant, /name of defendant 5], is an individual who resides in /name of county], [name of state], and is otherwise sui juris. 


11. Defendant, /name of defendant 6], is an individual who resides in /name of county], [name of state], and is otherwise sui juris. 


12. Defendants, /name of defendant 3], [name of defendant 4], [name of defendant 5] and [name of defendant 6], are collectively 
referred to as the “Guarantors”. 


13. Defendant /name of defendant 1] 1s the sub-lessor, Defendants /name of defendant 3], [name of defendant 4] are the Ground 
Lessee (“Ground Lessee”), and Defendant /name of defendant 2] is the owner in fee simple of the real property (the “Land” 
or “Mortgaged Property"), more particularly described below, pursuant to the Warranty Deed dated /designation of date], and 
recorded on /designation of date], in the Official Records of /name of county], [name of state], at Book [designation of book], 
page /numberof page]. A true and correct copy of the Warranty Deed is attached as Exhibit /designation of exhibit]. 


14. This Court has subject matter jurisdiction pursuant to 28 U.S.C.A. 8 1332. 


15. This Court has personal jurisdiction over Defendant /name of defendant 1] and the Guarantors. 


16. Venue is proper in the United States District Court for the Southern District of /name of state] under 28 U.S.C.A. § 1391 
because the property that is the subject of the action is situated in this district. 


The Ground Lease 
17. On or about /designation of date], Defendants [name of defendant 3], [name of defendant 4], as owners of the Land, entered 
into a Lease (the “Ground Lease") with Defendant /name of defendant 1] for the Land. The Lease term was from /designation 


of term]. A true and correct copy of the Ground Lease is attached as Exhibit /designation of exhibit]. 


The /year of loan 1] Note 
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18. On or about /date of loan 1], Lender [name of lender 1] loaned the sum of $/dollar amount of loan] to Defendant [name of 
defendant 1] (the “/year of loan 1] Loan"). 


19. In order to evidence the /year of loan 1] Loan, on or about [designation of date], Defendant [name of defendant 1] executed 
and delivered to Lender /name of lender 1] a Promissory Note (the “/year of loan 1] Note") in the principal amount of $/dollar 
amount of note]. A true and correct copy of the /year of loan 1] Note is attached as Exhibit [designation of exhibit]. 


20. The 1998 Note provided for the /year of loan 1] Loan to mature on [designation of date] (the *[year of loan 1] Loan Maturity 
Date"). 


2]. Pursuant to the /year of loan 1] Note, Defendant /name of defendant 1] agreed to make consecutive monthly installments of 
principal and interest, commencing on /designation of date] through and until the [year of loan 1] Loan Maturity Date. 


The /year of loan 1] Mortgages 


22. To secure payment of the /year of loan 1] Note, Defendant [name of defendant 1] entered into a Mortgage and a Lease 
Construction Mortgage (the “/year of loan 1] Mortgages") of even date, on the property described in the /year of loan 1] 
Mortgages. The /year of loan 1] Mortgages were recorded on /designation of date], in the Official Records of /name of county], 
[name of state] at Book [designation of book], page [numberof page]. True and correct copies of the /year of loan 1] Mortgages 
are attached as Exhibit [designation of exhibit]. 


The /year of loan 1] Subordination Agreement 


23. To secure payment of the /year of loan I] Note, Defendant /name of defendant 1] entered into a Subordination of Lease 
Agreement (the “/year of loan 1] Subordination Agreement") of even date, subordinating Defendant /name of defendant 1]'s 
right, title, and interest in and to the Ground Lease and the Land. The /year of loan 1] Subordination Agreement was recorded 
on /designation of date], in the Official Records of /name of county], [name of state] at Book [designation of book], page 
[numberof page]. A true and correct copy of the /year of loan 1] Subordination Agreement is attached as Exhibit [designation 
of exhibit]. 


The /year of loan 1] Commercial Security Agreement 


24. On or about /designation of date], Defendant [name of defendant I] executed and delivered to Lender /name of lender 1] 
a Commercial Security Agreement (“Commercial Security Agreement") whereby Defendant /name of defendant 1] granted a 
security interest to Lender /name of lender 1] in certain personal property described in the Agreement. A true and correct copy 
of the Commercial Security Agreement is attached as Exhibit /designation of exhibit]. 


The /year of loan 1] Fixture Filing 


25. To further secure payment of the /year of loan I] Note, Defendant [name of defendant 1] delivered to Lender /name of lender 
1] a UCC-1 Financing Statement (the */year of loan 1] Fixture Filing"). 
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26. The [year of loan 1] Fixture Filing was recorded on [designation of date], in the Official Records of [name of county], [name 
of state], at Book [designation of book], page [numberof page]. A true and correct copy of the [year of loan 1] Fixture Filing 
is attached as Exhibit /designation of exhibit]. 


The SBA Guaranty 


27. In order to induce Lender /name of lender 1] to enter into the [year of loan 1] Loan, Guarantors executed and delivered, jointly 
and severally, a U.S. Small Business Administration (SBA) Guaranty (“SBA Guaranty”) dated [designation of date], to Lender 
[name of lender 1]. A true and correct copy of the SBA Guaranty is attached as Exhibit /designation of exhibit]. 


28. Pursuant to the SBA Guaranty, Guarantors jointly and severally guaranteed payment of the “Indebtedness,” which includes, 
but is not limited to principal and interest on the /year of loan 1] Loan, collection costs and attorney fees and payment and 
performance of all Defendant /name of defendant 1/'s obligations under the [year of loan 1] Note and related loan documents. 


29. The SBA Guaranty provides that Lender /name of lender 1] shall not be required to pursue or exhaust any of its rights or 
remedies against Defendant [name of defendant 1] or any collateral for the [year of loan 1] Loan before pursuing its remedies 
against Guarantors. 


Assignment of [year of loan 1] Note, [year of loan 1] Mortgages, and Related Documents by Lender /name of lender 1] 
to [name of bank]. 


30. On or about /designation of date], Lender [name of lender 1] assigned the [year of loan 1] Note, [year of loan 1] Mortgages, 
and all related documents, including the /year of loan 1] Fixture Filing, to [name of bank] (“[name of assignee[") (the 
* Assignment"), The Assignment was recorded in the official records of /name of county], [name of state], Book [designation 
of book], page [numberof page]. A true and correct copy of the Assignment is attached as Exhibit /designation of exhibit]. A 
true and correct copy of the allonge to the /year of loan 1] Note executed by Lender /name of lender 1] in favor of [name of 
assignee], is also attached to the [year of loan 1] Note as Exhibit [designation of exhibit]. 


The /year of loan 2] Note 


31. As a condition of /name of assignee] renewing the [year of loan 1] Note, Defendant /name of defendant 1] executed and 
delivered a Renewal Adjustable Rate Note dated /date of note] (the [year of loan 2] Note") in the amount of $/dollar amount 
of note] (the *[year of loan 2] Loan"). A true and correct copy of the [year of loan 2] Note is attached as Exhibit /designation 
of exhibit]. 


32. The /year of loan 2] Note provided for the /year of loan 2] Loan to mature on /designation of date] (the [year of loan 2] 
Loan Maturity Date"). 


33. Pursuant to the /year of loan 2] Note, Defendant /name of defendant 1] agreed to make consecutive monthly installments of 
principal and interest, commencing on /designation of date] through and until the [year of loan 2] Loan Maturity Date. 


The /year of loan 2] Mortgage 
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34. To secure payment of the /year of loan 2] Note, Defendant /name of defendant 1] entered into an Amended Consolidated and 
Restated Mortgage and Security Agreement (the “/year of loan 2] Mortgage") of even date, on the property defined in the /year 
of loan 2] Mortgage, The /year of loan 2] Mortgage was recorded on /designation of date], in the Official Records of /name 
of county], [name of state], at Book [designation of book], page [numberof page]. A true and correct copy of the [year of loan 
2] Mortgage is attached as Exhibit /designation of exhibit]. 


Assignment of Rents 


35. To secure payment of the [year of loan 2] Note, Defendant /name of defendant 1] and Ground Lessee executed an Assignment 
of Rents (the “Assignment of Rents") of even date. The Assignment of Rents was recorded on /date of recording], in the Official 
Records of /name of county], [name of state], at Book [designation of book], page [numberof page]. ^ true and correct copy 
of the Assignment of Rents is attached as Exhibit /designation of exhibit]. 


36. The Assignment of Rents was given to secure (1) payment of the indebtedness and (2) performance of any and all obligations 
of Defendant /name of defendant 1] under the [year of loan 2] Note and related documents. 


37. This Assignment of Rents granted a continuing security interest in and conveyed to /name of assignee] all of Defendant /name 
of defendant I]'s and Ground Lessee's right, title and interest in and to the Rents from the Land. 


Assignment of Lease 


38. To secure payment of the [year of loan 2] Note, Defendant /name of defendant 1] and Ground Lessee executed an Assignment 
of Lease (Tenant's Interest) in favor of /name of assignee] of even date (the “Assignment of Lease"). The Assignment of Lease 
was recorded on /date of recording], in the Official Records of /name of county], [name of state], at Book [designation of book], 
page /numberof page]. ^ true and correct copy of the Assignment of Lease is attached as Exhibit /designation of exhibit]. 


39. Ground Lessee sold its fee simple interest in the property (subject to the Ground Lease by and between Defendant /name of 
defendant 1] and Ground Lessee) to Defendant /name of defendant 2], as evidenced by a Warranty Deed recorded /date of 
recording], in the Official Records of [name of county], [name of state], at Book [designation of book], page [numberof page]. 
See Exhibit /designation of exhibit]. Ground Lessee and Defendant /name of defendant 2] executed a Lease dated /date of 
lease], with a term of 99 years, which is evidenced by that certain Memorandum of Ground Lease recorded /date of recording] 
in the Official Records of /name of county], [name of state], at Book [designation of book], page [number of page]. A true and 
correct copy of the Memorandum of Ground Lease is attached as Exhibit /designation of exhibit]. 


40. Also on /specification of date], Ground Lessee and Defendant [name of defendant 1] executed an Amendment to Memorandum 
of Lease/Short Form Lease (the “Amendment to Memorandum of Lease"), recorded /designation of date] in the Official Records 
of [name of county], [name of state], at Book [designation of book], page [numberof page]. The Amendment to Memorandum 
of Lease acknowledged that Ground Lessee conveyed its fee simple interest in the Land to Defendant /name of defendant 2], 
that Ground Lessee and Defendant /name of defendant 2] executed the Lease dated /date of lease], and that Ground Lessee 
is sub-leasing the Land to Defendant /name of defendant 1]. A true and correct copy of the Amendment to Memorandum of 
Lease is attached as Exhibit [designation of exhibit]. 


The Mortgage Modification Agreement 
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41. On or about /designation of date], [name of assignee] and Defendant [name of defendant 1] entered into a Mortgage and 
Loan Documents Modification Agreement (the “/year of modification 1] Mortgage Modification"). The [year of modification 
1] Mortgage Modification deleted the property described in the /year of loan 2] Mortgage and replaced it with the Land (“Land 
or Mortgaged Property") defined in the [year of modification 1] Mortgage Modification. The [year of modification 1] Mortgage 
Modification was recorded on /designation of date], in the Official Records of [name of county], [name of state], at Book 
[designation of book], page [numberof page]. A true and correct copy of the Mortgage Modification is attached as Exhibit 
[designation of exhibit]. 


The Commercial Guaranty Agreements 


42. To induce /name of assignee] to enter into the [year of loan 2] Note, the Guarantors each executed and delivered a separate 
Commercial Guaranty dated /date of guaranty], to [name of assignee]. True and correct copies of each Commercial Guaranty 
(collectively, the “Commercial Guaranty Agreements") are attached as Exhibits /designation of exhibits]. 


43. Pursuant to their respective Commercial Guaranty Agreements, each of the Guarantors guaranteed payment of the 
“Indebtedness” which includes, but is not limited to principal and interest on the 2002 Note, collection costs and attorney fees, 
and payment and performance of all Defendant /name of defendant 1]'s obligations under the [year of loan 2] Note and related 
loan documents. 


44. The Commercial Guaranty Agreements provide that Plaintiff shall not be required to pursue or exhaust any of its rights or 
remedies against Defendant /name of defendant 1] or any collateral for the Loan, as defined below, before pursuing its remedies 
against the Guarantors. 


The /year of loan 3] Note 


45. On or about /date of execution], Defendant [name of defendant 1] executed and delivered to [name of assignee] a Consolidated 
Promissory Note (the “/vear of loan 3] Note") for future advances in the amount of $/dollar amount of loan] (the *[year of 
loan 3] Loan"). A true and correct copy of the [year of loan 3] Note is attached as Exhibit [designation of exhibit]. 


46. The /vear of loan 3] Note consolidated the [year of loan 2] Note and a $/dollar amount of advance] future advance [name of 
assignee] made to Defendant [name of defendant 1], and provided for the [year of loan 3] Loan to mature on [maturity date 
of lean] (the *[year of loan 3] Loan Maturity Date"). 


47. Pursuant to the /year of loan 3] Note, Defendant /name of defendant 1] agreed to make consecutive monthly installments of 
principal and interest, commencing on /commencement date of payments] through and until the [year of loan 3] Loan Maturity 
Date. 


The /year of loan 3] Mortgage Modification 


48. On or about /date of agreement], [name of assignee] and Defendant [name of defendant 1] entered into a Notice of Future 
Advance and Mortgage Modification and Consolidation Agreement (“/year of loan 3] Mortgage Modification"). The [year 
of loan 3] Mortgage Modification was recorded on /designation of date], in the Official Records of [name of county], [name 
of state], at Book [designation of book], page [numberof page]. A true and correct copy of the /year of loan 3] Mortgage 
Modification 1s attached as Exhibit /designation of exhibit]. 
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49. Defendant /name of defendant 2] executed the [year of loan 3] Mortgage Modification as the successor in fee simple interest 
to Ground Lessee, joining in and executing the /year of loan 3] Mortgage Modification for the sole purpose of subjecting the 
Mortgaged Property to the Lien of the /year of loan 2] Mortgage. 


[name of assignee] Merges into [name of entity merging with assignee] 


50. On [designation of date], [name of assignee] merged with and into /name of entity merging with assignee], pursuant to the 
Certificate of Merger of the Comptroller of the Currency. A true and correct copy of the Certificate of Merger is attached as 
Exhibit /designation of exhibit]. 


51. By virtue of the merger, /name of entity merging with assignee] succeeded to all the rights and obligations of /name of assignee] 
with respect to the Loan Documents (as defined below). 


The UCC-1 


52. On [date of fining], [name of entity merging with assignee] filed with the [name of state] Secured Transaction Registry a 
UCC Financing Statement assigned File No. /designation of number]. This UCC-1 was amended by a UCC-3 Amendment 
filed on [designation of date] assigned File No. [designation of number]. A true and correct copy of the UCC-1, as amended, 
is attached as Exhibit /designation of exhibit]. This UCC-1, as amended, together with the /year of loan 1] Fixture Filing and 
the Commercial Security Agreement, evidenced and perfected /name of entity merging with assignee]'s security interest in the 
personal property located on or affixed to the Mortgaged Property. 


The Loan Documents 


53. The /vear of loan 1] Mortgage, together with and as modified by the /year of modification 1] Mortgage Modification, together 
with and as modified by the /year of loan 3] Mortgage Modification Agreement, shall subsequently be referred to as the 
"Mortgage." 


54. The [year of loan 3] Note shall be referred to as the “Note”; the /year of loan 3] Loan shall subsequently be referred to as 
the “Loan”. 


55. The [year of loan 1] Fixture Filing and the 2012 UCC-1 shall subsequently be referred to collectively as the *UCC-1's". 


56. The Mortgage, Note, UCC-I's, Commercial Guaranty Agreements, Commercial Security Agreement, Amendment to 
Memorandum of Lease, Assignment of Rents, Assignment of Lease, and the [year of loan 1] Subordination Agreement shall 
subsequently be referred to as the “Loan Documents." 


Events of Default 


57. Pursuant to the Loan Documents, an event of default (“Event of Default") includes Defendant /name of defendant I's failure 
to pay when due any amounts required by the Loan Documents. 
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58. If an Event of Default has occurred and is continuing, the entire unpaid principal balance, any accrued interest, the prepayment 
premium, if any, and all other amounts payable under the Loan Documents shall at once become due and payable at the option 
of Plaintiff, without prior notice to Defendant /name of defendant 1]. 

Defendant /name of defendant 1]'s Default Under the Terms of the Loan Documents 


59. Defendant /name of defendant 1] 1s in default under the terms of the Loan Documents by failing to make the payment of 
$/dollar amount of payment] when due on [designation of dates], and all subsequent payments. 


60. Plaintiff notified Defendant / name of defendant 1] of its default and accelerated the Loan by letter dated designation of date] 
(the *Default Letter"). A true and correct copy of the Default Letter is attached as Exhibit /designation of exhibit], 


61. Defendant /name of defendant 1] failed to cure the default. 


62. Although Plaintiff had declared the Note in default, Defendant /name of defendant 1] has failed to pay and continues to fail 
to do so. 


63. Pursuant to the Note, /name of entity merging with assignee] has the right to charge default interest from the date of default 
through the entry of Final Judgment at the maximum rate of [text percentage rate of interest] percent ([percentage rate of 
interest]/%) per annum. As such, /name of entity merging with assignee] reserves the right to, at its option and at any time, 
increase the accrued and unpaid amount of interest due and owing on the Note to reflect [text percentage rate of interest] 
per annum since the date of default. 


64. As of [designation of date], Defendant [name of defendant 1] owes Plaintiff on the Note the following amounts: $/dollar 
amounts owed on note], together with late charges, default interest, expenses, court costs, and attorney fees, including pre- 
foreclosure attorney fees expended in efforts to protect Plaintiff's security interest, and other sums as may be advanced by 
Plaintiff during the pendency of this action to protect its security interest in the Mortgaged Property, all of which Defendant 
[name of defendant 1] is obligated to pay pursuant to the terms of the Loan Documents. 


65. All conditions precedent to the institution of this action have been met, fulfilled, or waived. 


COUNT I. —MORTGAGE FORECLOSURE 


(Against All Defendants) 


66. Plaintiff realleges paragraphs 1 through 65 above. 


67. This 1s an action to foreclose the Mortgage on the Mortgaged Property, located in /name of county], [name of state], more 
particularly described as set forth in the attached Exhibit /designation of exhibit]. 


68. Defendant /name of defendant 1] has a leasehold interest in the Mortgaged Property, which is in its possession. 
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69. Defendant /name of defendant 2] is the owner of the Mortgaged Property. 


70. Due to Defendant /name of defendant 1]'s default under the Loan Documents, Plaintiff is entitled to foreclose its Mortgage 
and security interest on the Mortgaged Property. 


71. Any interest in the Mortgaged Property, or the proceeds of it, claimed by any Defendant is subject, subordinate and inferior 
to the lien of the security interest held by Plaintiff. 


72. In particular, Defendant /name of defendant 2] may claim some right, title or interest by virtue of that certain Warranty Deed, 
recorded in in the Official Records of [name of county], [name of state], at Book [designation of book], page [number of page], 
but any such interest is junior and inferior to that of Plaintiff and should be foreclosed. 


73. In particular, Ground Lessee may claim some right, title or interest by virtue of that certain Memorandum of Ground Lease, 
recorded in in the Official Records of /name of county], [name of state], at Book [designation of book], page [number of page], 
but any such interest is junior and inferior to that of Plaintiff and should be foreclosed. 


74. In particular, Defendant /name of defendant 2] and Ground Lessee may claim some right, title or interest by virtue of that 
certain Agreement for Shared Costs and Maintenance, recorded in the Official Records of [name of county], [name of state], at 
Book /designation of book], page [number of page], but any such interest is junior and inferior to that of Plaintiff and should 
be foreclosed. 


75. Plaintiff has retained the services of the undersigned attorneys in connection with the collection of the indebtedness due under 
the Loan Documents and has agreed to pay them a reasonable fee for their services. By the terms of the Loan Documents, 
Plaintiff is entitled to recover its attorney fees in this action. 


WHEREFORE, Plaintiff respectfully requests that this Court: 


= 


. Adjudicate that Plaintiff has a lien on the Mortgaged Property that is superior to the rights of Defendants and all persons claiming 
by, through, or under Defendants for the amount adjudged to be due from Defendant /name of defendant 1], including the 
entire outstanding principal balance, together with the accrued and unpaid interest on same at the rate permitted in the Note, 
any escrow amounts required under the terms of the Mortgage, as modified, attorney fees, court costs and expenses, title search 
expenses, and any and all expenses that may be advanced by Plaintiff during the pendency of this action, in order to protect 
the security of Plaintiffs lien, together with interest; 


N 


. Decree that the Mortgaged Property be sold at public sale, as provided by /citation of statute], and under the direction of this 
Court, and that there be paid out of the proceeds of sale, any costs and expenses, and that the remainder of such proceeds be 
applied to the principal and interest due to Plaintiff, 


(0S) 


. Enter judgment foreclosing Plaintiff's security interest in the Mortgaged Property under the Mortgage, and if the proceeds are 
insufficient to pay Plaintiff's claim, enter a deficiency judgment, if appropriate, for any amounts Defendant /name of defendant 
1] is personally liable for under the Loan Documents, and further decree that on sale being made, Defendants, and all parties 
claiming by, through, or under Defendants, be forever barred and foreclosed of any right, title, interest, and lien, in, to or on the 
Mortgaged Property, and surrender and deliver the Mortgaged Property to the purchaser or purchasers at the sale; and 
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4. Grant Plaintiff such other and further relief as the Court deems just and proper. 


COUNT II. —FORECLOSURE OF SECURITY INTEREST IN LEASES AND RENTS 


(Against All Defendants) 


76. Plaintiff realleges paragraphs 1 through 75 above. 


77. Pursuant to the Assignment of Rents, Defendant /name of defendant 1] pledged as security for the Indebtedness, all rents, 
revenues, income, issues, profits and proceeds derived from the Mortgaged Property. 


78. Pursuant to the Assignment of Rents, after the occurrence of an Event of Default, Plaintiff, as mortgagee, has the right to 
enforce its security interest in the Leases and Rents and to exercise the rights and remedies available at law to Plaintiff including 
those rights set forth in /citation of statute]. 


79. The Assignment of Rents provides, among other things, that on default by Defendant /name of defendant 1], the lender 1s 
entitled to possession and to collect any and all rents, revenues, income, issues and profits from the Mortgaged Property or to 
apply to the court for appointment of a receiver to do so. 


80. By virtue of their operation of the Mortgaged Property, Defendant /name of defendant 1] is or may be collecting rents. 


81. On /designation of date], Plaintiff, through counsel, sent a letter to Defendant /name of defendant 1] notifying Defendant 
[name of defendant 1] that it was in default under the terms of the Loan and, pursuant to the Assignment of Rents and /citation of 
statute], making written demand for all rents. A true and correct copy ofthe Demand for Rents is attached as Exhibit [designation 
of exhibit]. 


82. Defendant /name of defendant 1] has failed to tender the rents to Plaintiff as noticed. 


83. Defendants may claim some interest or interests in the rents, but any such interest or interests are junior, inferior, and 
subordinate to Plaintiff's interests in same. 


84. All conditions precedent to Plaintiff's rights under the Loan Documents and to the bringing of this action have occurred. 


85. Plaintiff has found it necessary to retain the services of the undersigned attorneys in connection with the collection of the 
indebtedness due under the Note and Mortgage, and to collect any and all rents due under and pursuant to the Mortgage, and 
has agreed to pay them a reasonable fee for their services. 


WHEREFORE, Plaintiff respectfully requests that this Court enter judgment foreclosing its security interest in the rents, 
including but not limited to all rents, revenues, income, issues, profits and proceeds from the Real Property; on Motion by 
Plaintiff, order the deposit of the rents, income and profits from the Mortgaged Property into the Court Registry or such other 
depository as may be designated by the Court; on Motion by Plaintiff, immediately appoint a Receiver over the Mortgaged 
Property and take possession of the same for the purpose of preserving and operating the improvements of it during the pendency 
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of this suit and to collect and receive rents, issues, proceeds and profits derived from the property, if any, with full power of a 
Receiver in such case as appointed; and grant Plaintiff such other and further relief as this Court deems just and proper. 


COUNT III. —BREACH OF NOTE 


(Against Defendant /name of defendant IJ) 


86. Plaintiff realleges paragraphs 1 through 85 above, 


87. This is an action for damages in an amount exceeding $/dollar amount of damages], exclusive of interest, costs, and fees, 
arising from the breach of a promissory note. 


88. By reason of the default by Defendant /name of defendant 1] in performance of its obligations under the Note, Defendant 
[name of defendant 1] is hable for all indebtedness due and to become due under the Note. 


89. On account of the Note, there is now due and owing to Plaintiff from Defendant /name of defendant 1], the amounts set 
forth above. 


90. Although demand has been made on Defendant [name of defendant 1] to pay the amounts due and owing on the Note, Defendant 
[name of defendant 1] has failed to pay and continues to fail to do so. 


91. The failure by Defendant /name of defendant 1] to pay those obligations due and owing under the Loan Documents constitutes 
a breach of the Loan Documents. 


92. Defendant /name of defendant I]'s breach is material in nature. 


93. Plaintiff has been damaged as a direct result of Defendant /name of defendant 1]'s material breach and is thus entitled to a 
money judgment against Defendant /name of defendant 1] in the amount set forth above, plus interest, attorney fees and costs. 


WHEREFORE, Plaintiff respectfully requests judgment in favor of Plaintiff and against Defendant /name of defendant 1] for 
the amount set forth above, together with interest, costs, attorney fees and all other sums which Plaintiff is entitled to recover, 
and that the Court award such other and further relief as the Court deems just and proper. 


COUNT IV. —FORECLOSURE OF SECURITY INTEREST IN PERSONAL PROPERTY 


(Against All Defendants) 


94. Plaintiff realleges paragraphs 1 through 93 above. 


95. This is an action to foreclose a security interest in personal property in /name of county], [name of state]. 
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96. The personal property described in the Mortgage, the Security Agreement, and the UCC-1's (the “Personal Property") is now 
owned by Defendant [name of defendant 1], which holds possession of same. 


97. Due to default by Defendant /name of defendant 1] under the Mortgage and the Note, Plaintiff is entitled to foreclose its 
security interest in the Personal Property. 


98. The Defendants may claim some interest in the Personal Property, but any such interest or interests are junior, inferior, and 
subordinate to Plaintiff's interest. 


99. Due to the default by Defendant /name of defendant 1] under the Mortgage and the Note, it was necessary for Plaintiff to 
employ the undersigned attorneys and instruct the filing ofthis action for which Plaintiff will incur costs and expenses, including 
abstract expenses, attorney fees, court costs, payment of taxes, etc., which costs and expenses are to be paid by Defendant /name 
of defendant 1] under the terms and conditions of the Mortgage and the Note. 


WHEREFORE, Plaintiff requests that this Court: 


-Ó 


. Adjudicate that Plaintiff has a lien on the Personal Property that 1s superior to the rights of the Defendants and all persons 
claiming by, through, or under the Defendants for the amount adjudged to be due from Defendant /name of defendant 1], 
including the entire outstanding principal balance, together with accrued and unpaid interest at the rate permitted in the Note, 
any escrow amounts required under the terms of the Mortgage, accumulated late fees required under the terms of the Note, 
reasonable attorney fees, court costs and expenses, title search expenses, and any and all expenses that may be advanced by 
Plaintiff during the pendency of this action, in order to protect the security of Plaintiff's lien, together with interest on same. 


N 


. Decree that the Personal Property be sold at public sale, as provided by law and under the direction of this Court, and that 
there be paid out of the proceeds of sale, any costs and expenses, and that the remainder of such proceeds be applied to the 
principal and interest due to Plaintiff. 


U 


. Enter judgment foreclosing Plaintiffs security interest in the Personal Property under the Mortgage, and if the proceeds are 
insufficient to pay Plaintiff's claim, enter a deficiency judgment, if appropriate, for any amounts Defendant /name of defendant 
1] is personally liable for under the Loan Documents, and further decree that on a sale being made, Defendants, and all parties 
claiming by, through, or under Defendants, be forever barred and foreclosed of any right, title, interest, and lien, in, to or on the 
Personal Property, and surrender and forthwith deliver the Personal Property to the purchaser or purchasers at the sale. 


A 


. Grant Plaintiff such other and further relief as the Court deems just and proper. 


COUNT V. —BREACH OF GUARANTY 


(Against Guarantors) 


100. Plaintiff realleges paragraphs 1 through 99 above. 
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101. This is an action for damages in an amount exceeding $/dollar amount of damages], exclusive of interest, costs, and fees, 
arising from the breach of a Commercial Guaranty. 


102. On or about /date of guaranty], in connection with the Loan as evidenced by the Note to Defendant /name of defendant 1], 
Guarantors made and delivered to Plaintiff a Commercial Guaranty. See Exhibit /designation of exhibit]. 


103. Pursuant to the Commercial Guaranty, Guarantors absolutely, unconditionally, and unequivocally guaranteed to the Plaintiff, 
among other things, the payment of principal and interest, costs of collection and other items directly attributable to the Note 
for which Guarantors are personally liable. 


104. In a letter dated / date of letter], Plaintiff notified Guarantors that Defendant /name of defendant 1] was in default of its 
obligations under the Note and Mortgage, and demanded Guarantors perform Defendant /name of defendant I]'s obligation to 
make timely payment of the indebtedness under the Note and Mortgage. 


105. Guarantors failed to make such timely payment and are jointly and severally in breach of their obligations under the 
Commercial Guaranty. 


106. There is now due and owing to Plaintiff from Guarantors the amounts set forth above, together with per diem interest accrued 
through the date of entry of final judgment, together with any additional unpaid principal and/or advances, as well as late 
charges, costs and attorney fees, and other damages defined in the Loan Documents. 


WHEREFORE, Plaintiff respectfully requests judgment against Defendants /name of defendant 3], [name of defendant 4], 
[name of defendant 5] and [name of defendant 6], jointly and severally, for the amounts set forth above, together with per diem 
interest accrued through the date of entry of the final judgment, any additional unpaid principal and/or advances, interest, late 
charges, costs and attorney fees, and to grant such other and additional relief as this Court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 105.40 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 105.40. Complaint in federal district court—Allegation 
— Foreclosure of security interest in leases and rents 


Topic Summary Correlation Table 


Pursuant to the Assignment of Rents, Defendant pledged as security for the Indebtedness, all rents, revenues, income, issues, 
profits and proceeds derived from the Mortgaged Property. 


Pursuant to the Assignment of Rents, after the occurrence of an Event of Default, Plaintiff, as mortgagee, has the right to enforce 
Its security interest in the Leases and Rents and to exercise the rights and remedies available at law to Plaintiff including those 
rights set forth in [citation of statute]. 


The Assignment of Rents provides, among other things, that on default by Defendant, the lender 1s entitled to possession and 
to collect any and all rents, revenues, income, issues and profits from the Mortgaged Property or to apply to the court for 
appointment of a receiver to do so. 


By virtue of their operation of the Mortgaged Property, Defendant is or may be collecting rents. 


On /designation of date] , Plaintiff, through counsel, sent a letter to Defendant notifying Defendant that it was in default under 
the terms of the Loan and, pursuant to the Assignment of Rents and /citation of statute], making written demand for all rents. 
A true and correct copy of the Demand for Rents is attached as Exhibit /designation of exhibit]. 


Defendant has failed to tender the rents to Plaintiff as noticed. 


Defendants may claim some interest or interests in the rents, but any such interest or interests are junior, inferior, and subordinate 
to Plaintiffs interests in same. 


All conditions precedent to Plaintiff's rights under the Loan Documents and to the bringing of this action have occurred. 
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Plaintiff has found it necessary to retain the services of the undersigned attorneys in connection with the collection of the 
indebtedness due under the Note and Mortgage, and to collect any and all rents due under and pursuant to the Mortgage, and 
has agreed to pay them a reasonable fee for their services. 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 105.50 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 105.50. Complaint in federal district court—Allegation 
—Foreclosure of security interest in personal property 


Topic Summary Correlation Table 


This is an action to foreclose a security interest in personal property in /name of county], [name of state]. 


The personal property described in the Mortgage, the Security Agreement, and the UCC-1's (the “Personal Property") is now 
owned by Defendant, which holds possession of same. 


Due to default by Defendant under the Mortgage and the Note, Plaintiff is entitled to foreclose its security interest in the Personal 
Property. 


The Defendants may claim some interest in the Personal Property, but any such interest or interests are junior, inferior, and 
subordinate to Plaintiff's interest. 


Due to the default by Defendant under the Mortgage and the Note, it was necessary for Plaintiff to employ the undersigned 
attorneys and instruct the filing of this action for which Plaintiff will incur costs and expenses, including abstract expenses, 
attorney fees, court costs, payment of taxes, etc., which costs and expenses are to be paid by Defendant under the terms and 
conditions of the Mortgage and the Note. 
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G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 105.60. Complaint in federal district court—Allegation— Breach of promissory note 


Topic Summary Correlation Table 


This is an action for damages in an amount exceeding $/dollar amount of damages], exclusive of interest, costs, and fees, 
arising from the breach of a promissory note. 


By reason of the default by Defendant in performance of its obligations under the Note, Defendant is liable for all indebtedness 
due and to become due under the Note. 


On account of the Note, there is now due and owing to Plaintiff from Defendant, the amounts set forth above. 


Although demand has been made on Defendant to pay the amounts due and owing on the Note, Defendant has failed to pay 
and continues to fail to do so. 


The failure by Defendant to pay those obligations due and owing under the Loan Documents constitutes a breach of the Loan 
Documents. 


Defendant's breach is material in nature. 


Plaintiff has been damaged as a direct result of Defendant's material breach and is thus entitled to a money judgment against 
Defendant in the amount set forth above, plus interest, attorney fees and costs. 


Notes 


| West's Key Number Digest | 
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§ 105.60. Complaint in federal district..., 18 Am. Jur. Pl. & Pr.... 


| West's Key Number Digest, Mortgages (12:380 | 


Legal Encyclopedias 


Am. Jur. 2d, Foreclosure by action and sale, generally. Mortgages § 629. 
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2. Action to Foreclose 


8 105.70. Complaint in federal district court—Allegation— Breach of guaranty 


Topic Summary Correlation Table 


This is an action for damages in an amount exceeding $/dollar amount of damages], exclusive of interest, costs, and fees, 
arising from the breach of a Commercial Guaranty. 


On or about /specification of date], in connection with the Loan as evidenced by the Note to Defendant, Guarantors made and 
delivered to Plaintiff a Commercial Guaranty. See Exhibit {designation of exhibit]. 


Pursuant to the Commercial Guaranty, Guarantors absolutely, unconditionally, and unequivocally guaranteed to the Plaintiff, 
among other things, the payment of principal and interest, costs of collection and other items directly attributable to the Note 
for which Guarantors are personally liable. 


In a letter dated /date of letter], Plaintiff notified Guarantors that Defendant was in default of its obligations under the Note 
and Mortgage, and demanded Guarantors perform Defendant's obligation to make timely payment of the indebtedness under 
the Note and Mortgage. 


Guarantors failed to make such timely payment and are jointly and severally in breach of their obligations under the Commercial 
Guaranty. 


There is now due and owing to Plaintiff from Guarantors the amounts set forth above, together with per diem interest accrued 
through the date of entry of final judgment, together with any additional unpaid principal and/or advances, as well as late 
charges, costs and attorney fees, and other damages defined in the Loan Documents. 


Notes 
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West's Key Number Digest, Mortgages (12:380 


Legal Encyclopedias 


Am. Jur. 2d, Foreclosure by action and sale, generally. Mortgages § 629. 
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2. Action to Foreclose 


8 106. Complaint, petition, or declaration—Action to foreclose corporate 
mortgage securing single promissory note after maturity of principal 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 


Defendant, /name of defendant 1], is a corporation duly authorized and existing under the laws of /name of state], presently 
doing business at /address of defendant 1], in [name of city], [name of county], [name of state]. 


. Defendants, [name of defendant 2] and [name of defendant 3], husband and wife, are residents of /name of city], [name of 


county], [name of state]. 


. On /date of promissory note], defendant [name of defendant 1], for the purpose of securing the payment to plaintiff of the sum 


of $/dollar amount of debt], executed and delivered to plaintiff a promissory note, by which it bound itself, its successors and 
assigns, in the sum of $/dollar amount of promissory note], on the condition that the note would be void if the defendant, or its 
successors or assigns, should pay to plaintiff, or plaintiff's executors, administrators, or assigns, the sum of $/dollar amount of 
debt], together with interest at the rate of [percentage rate of annual interest]% per annum, on or before /due date of payment]. 


. As collateral security for the payment of the above-mentioned indebtedness, the defendant, /name of defendant 1], on the same 


day, [date of mortgage], executed and delivered to plaintiff a mortgage, by which it granted, bargained, and sold to plaintiff, 
plaintiffs executors, administrators, and assigns, the real property located at /address of property], in [name of city], [name of 
county], [name of state], and more particularly described as follows: /legal description of property]. 


. The above-described mortgage was recorded in the office of [title of recording official], for [name of county], [name of state], 


on /date of recording], in book [number of book] at page [number of page]. 


. True and correct copies of the above-described promissory note and mortgage are attached as Exhibits /designations of exhibits] 


and incorporated by reference. 
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oo 


. The above-described mortgage contained the same condition as the above-described promissory note, namely that in the event 
of default in payment of all or any part of the sum of money, or the interest due, plaintiff, plaintiffs executors, administrators, 
or assigns were empowered to sell the mortgaged real property according to the provisions of the law of [name of state]. 


No 


. Defendant /name of defendant 1] has failed to comply with the condition of the above-described promissory note and mortgage 
by omitting to pay the sum of $/dollar amount of principal], principal, and the interest due in the sum of $/dollar amount of 
interest], all of which came due on /due date of payment]. 


10. There is now justly due and payable to plaintiff on the above-described promissory note and mortgage the sum of $/dollar 
amount of sum due], with interest at the rate of [percentage rate of annual interest]% per annum from /date of accrual of 
interest]. 


11. No other action or proceeding of any kind has been brought at law or otherwise for the recovery ofthe sum of money secured by 
the above-described promissory note and mortgage, or any part of the sum except /description of any exceptions to allegation]. 


12. Defendants, /name of defendant 2] and [name of defendant 3], and each of them, as plaintiff is informed and believes, and 
on the basis of such information and belief alleges, have or claim to have some interest in, or lien on, the above-described 
mortgaged real property, or some part of it, which interest or lien, if any, accrued after and subsequent to the interest of plaintiff 
as described in this action, and is subordinate to such interest. 


WHEREFORE, plaintiff requests that: 


—- 


. The defendants, or either or all of them, subsequent to the filing of the notice of pendency of this action in the office of /title 
of official], of [name of county], in which the above-described mortgaged real property is located, and every person whose 
conveyance or encumbrance affecting the mortgaged real property is subsequent to the interest of plaintiff as described, or 
which was recorded at a period in time subsequent to plaintiff's interest, be forever barred and foreclosed of all right, claim, 
lien, and equity of redemption in the mortgaged real property. 


N 


. The above-described mortgaged real property be decreed sold according to the provisions of the laws of /name of state]. 


U 


. The amount due to the plaintiff on the above-described promissory note and mortgage be adjudged. 


A 


. The moneys arising from the sale of the above-described mortgaged real property be brought into and made subject to the order 
and disposition of this court. 


Nn 


. The plaintiff be paid the amount adjudged to be due to plaintiff, with interest to the time of such payment, together with the 
costs and expenses of this action and the expenses of the sale of the mortgaged real property, so far as the amount of such money 
is properly applicable to such items. 


an 


. If the proceeds from the sale of the above-described real property are insufficient to pay the amount due to the plaintiff with 
interest and costs, the officer making the sale be required to specify the amount of such deficiency in the report of sale so that 
application may be made to this court by plaintiff, pursuant to the laws of /name of state], as codified in [citation of statute] 
for a judgment against defendant /name of defendant 1] for any deficiency that may remain after applying the proceeds of the 
sale as mentioned above. 


M 


. The plaintiff may have such other and further relief as the court may deem to be just, proper, and equitable. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (1329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 573 
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2. Action to Foreclose 


§ 107. Petition or application—In federal court— 
Contesting enforcement of note and foreclosure 


Topic Summary Correlation Table 
UNITED STATES DISTRICT COURT 


FOR THE /NAME OF DISTRICT] OF [NAME OF STATE] 


[Name of party 1], 
[Title of party 1], 
Case No. [case number] 
V. [Name of document] 
[Name of party 2], 
[Title of party 2]. 


PETITION 


Plaintiff, /name of plaintiff], files this Petition and in support, shows the court as follows: 


I. PARTIES 


. Plaintiff is a resident of [name of county], [name of state]. 


. Defendant, /name of defendant], is a business entity whose registered agent is /name of agent], [address of agent], [name of 


city], [name of state]. 


II. JURISDICTION AND VENUE 


. The amount in controversy 1s within the jurisdictional limits of this court. /Statement of allegation as to basis of jurisdiction]. 


Venue is proper because the cause of action arose in /name of county], [name of state]. 
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No 


S 107. Petition or application—In federal court—Contesting..., 18 Am. Jur. Pl. & Pr.... 


III. FACT STATEMENT 


. On or about /date of loan], Plaintiff obtained a loan using /Ais/her] home (“home”) located at /location of home] as security. 


. Plaintiff signed a promissory note (the *Note"), promising to pay a principal balance of $/dollar amount of loan] over a [number 


of years]-year period to [name of lender]. 


. On or about /date of request], Defendant filed an application with the /name of court] (Cause No. [number of cause/) requesting 


permission to foreclose on Plaintiff's home. The application was filed by Defendant with the assistance of counsel with the law 
firm of /name of law firm]. 


. A document attached to the application purports to be an assignment of the note and deed of trust from /name of lender] to 


Defendant. The document was executed on /date of execution] (after the loan had been declared in default, but prior to the 
filing of the application for foreclosure) by /name of employee], an employee of the law firm of /name of law firm] which, 
coincidentally, is representing Defendant. (Although the document was executed on /date of execution], it purports to be 
effective [number of weeks] weeks previously, on /purported effective date of document].) 


IV. CAUSES OF ACTION 


Violation of /Citation of State Statute] 


A. Note Was Not Properly Negotiated to Defendant 


. On information and belief, the Note was not properly negotiated to Defendant. 


. The Note is a negotiable instrument, as that term is defined by /citation of state statute] (the *Code"). According to the Code, 


the right to enforce a negotiable instrument cannot be assigned; instead, the negotiable instrument must be negotiated. See 
[citation of state statute]. An attempt to assign a note creates a claim to ownership, but does not transfer the right to enforce 
the note. See /citation of state statute]. 


10. Negotiation requires transfer of possession of the Note to the holder, and, if the note is payable to order, endorsement of the 


Note by the holder. See /citation of state statute]. In the instant case, the document titled “Assignment of Note and Deed of 
Trust" filed in the deed records fails to satisfy this requirement, and fails to confer on Defendant any right to enforce the Note. 


11. Enforcement of the Note is allowed only under the three circumstances provided by /citation of state statute]. Each of these 


circumstances requires possession of the negotiable instrument, unless (1) the instrument has been lost, stolen or destroyed 
(and the enforcing party was a person entitled to enforce at the time the document was lost, stolen or destroyed); or (2) the 
instrument was paid or accepted by mistake. In other words, enforcement depends on physical delivery of the note. See [citation 
of state statute]. 


12. Therefore, on information and belief, Defendant is not entitled to enforce the Note because it was not properly negotiated to 


Defendant. Consequently, the foreclosure action should be dismissed. 
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B. Assignment of Note and Deed of Trust 
Is Void and Nullity 


13. On information and belief, the signatory of the “Assignment of Note and Deed of Trust” had no written authorization from 
[name of lender] to sign or convey the Note and Deed of Trust to Defendant. [Name of employee] is not an employee of /name 
of lender] [he/she] is an employee of Defendant's counsel, /name of law firm]. 


14. Therefore, on information and belief, the document titled “Assignment of the Note and Deed of Trust" was made without 
authority and is void and a nullity, and Defendant is not entitled to enforce the Note. Consequently, the foreclosure action should 
be dismissed. 


V. REQUEST FOR RELIEF 


WHEREFORE, Plaintiff requests the court: 


any 


. Declare that Defendant is not entitled to enforce the Note, and permanently enjoin them from taking any action to do so. 


N 


. The foreclosure action filed in the /name of court] be dismissed. 


U 


. Grant Plaintiff court costs, litigation expenses, and any other relief to which Plaintiff may be entitled. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Legal Encyclopedias 
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III. Enforcement; Foreclosure 

G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 108. Complaint, petition, or declaration—Allegation— 
Mortgagee entitled to reimbursement for amounts paid for taxes 


Topic Summary Correlation Table 


Defendant, as mortgagor, and plaintiff, as mortgagee, agreed and so provided in the note and mortgage, that /name of 
mortgagor], [his/her] successors and assigns, would pay all taxes, assessments, and water rates on the mortgaged premises, 
and that in default of such payments, the mortgagee, /his/her] executors, administrators, and assigns, might pay them. 


Defendant did not pay the state and county taxes for the year [identification of year], which were assessed and which became a 
lien on the mortgaged premises. In order to protect /Ahis/her] interest in the property under the mortgage, plaintiff was obliged 
to pay, and pursuant to the provisions of the note and mortgage did pay, the state and county taxes on /date of payment]. The 
amount plaintiff was required to pay, including legal fees, penalties, and interest, amounted to $/dollar amount of sum due by 
plaintiff] which sum, with interest from /date of accrual of interest], constitutes a lien on the mortgaged premises, and payment 
is secured by the mortgage. That sum is now justly due and owing to the plaintiff from the defendant. 


Notes 


West's Key Number Digest 
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2. Action to Foreclose 


8 109. Complaint, petition, or declaration—Allegation—Mortgagee 
entitled to reimbursement for amounts paid for insurance 


Topic Summary Correlation Table 


Defendant, as mortgagor, and plaintiff, as mortgagee, agreed and so provided in the note and mortgage that defendant, 
defendant's successors and assigns, would keep the buildings on the mortgaged premises insured against loss by fire for the 
benefit of the mortgagee, the mortgagee's executors, administrators, and assigns. 


Defendant wholly failed to keep the premises insured against loss or damage by fire by allowing all fire insurance on the 
mortgaged premises to expire on /date of expiration], and by failing to renew it or purchase any other fire insurance. In default 
of defendant's maintaining insurance on the mortgaged premises, plaintiff, pursuant to the provisions of the note and mortgage, 
caused fire insurance to be issued on /date of issue], by [name of insurance company], effective from [begin date of insurance 
coverage], to [end date of insurance coverage], in the sum of $/dollar amount of insurance]. Plaintiff paid a premium of 
$/dollar amount of premium] for this insurance. Prior to the commencement of this action, plaintiff made demand on defendant 
for the above premium. Defendant has failed and refused to pay plaintiff the price of that premium. The amount of the premium, 
with interest from /date of accrual of interest], is secured by the above-mentioned mortgage and is now due and owing to 
plaintiff from defendant. 


Notes 


West's Key Number Digest 
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2. Action to Foreclose 


8 110. Complaint, petition, or declaration—Allegation—Mortgagee entitled to attorney fees 


Topic Summary Correlation Table 


By the terms of the above-described mortgage, it is provided that 1f any action or other proceeding is brought to foreclose 
the mortgage, there shall be due to the plaintiff on the filing of the complaint in such action an additional /percentage rate 
of principal and accrued interest for attorney fees]% on principal and accrued interest for attorneys' fees in such action or 
proceeding, together with the costs and charges of such action or proceeding and of any sale made under it, and that such 
attorney fees, costs, and charges are made a lien on the above-described real property secured by the mortgage. Plaintiff alleges 
that a reasonable sum to be allowed the plaintiff for the fees of /name of plaintiff's attorney], plaintiffs attorney at law, 1s 
$/dollar amount of attorney fees], which is [percentage of principal and accrued interest for attorney fees]% of the principal 
and accrued interest due on the mortgage. 


Notes 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 640 
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2. Action to Foreclose 


8 111. Complaint, petition, or declaration—Allegation— 
Mortgagee entitled to attorney fees— For title examination 


Topic Summary Correlation Table 


By the terms of the mortgage, it is provided that if the holder of the mortgage incurs expense for a title examination on the 
encumbered property, the expense of that examination will be borne by the mortgagor and will constitute a lien on the real 
property. Plaintiff has incurred an expense of $/dollar amount of expense for title examination] for a title examination conducted 
by [name of examiner] at [address of examination], [name of city], [name of county], [name of state] on [date of examination], 
on the encumbered property, and no part of that sum has been paid to plaintiff by defendant. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (1329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 640 
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2. Action to Foreclose 


§ 112. Complaint, petition, or declaration—Allegation 
—Prior unsuccessful action—Nonsuit in action on debt 


Topic Summary Correlation Table 


On [date of commencement of action], plaintiff commenced an action in this court against /name of defendant], defendant, to 
recover on a promissory note for $/dollar amount of promissory note], which note formed part of the indebtedness for which 
the bond and mortgage were given. On /date of judgment], judgment of nonsuit was made and entered against plaintiff on the 
ground that the mortgage merged the note. No part of the mortgage debt has been collected in that or any other action. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 463 
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G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 113. Answer—Defense— Mortgage lien extinguished 
by unaccepted tender of payment at maturity 


Topic Summary Correlation Table 


On /date of written tender], prior to the commencement of this action, defendant made a written tender of $/dollar amount of 
sum tendered] to plaintiff, the full amount then due plaintiff, in full payment and satisfaction of defendant's indebtedness which 
is secured by the mortgage held by plaintiff and sought to be foreclosed by this action. A copy of the tender is attached as Exhibit 
[designation of exhibit], and incorporated by reference. On defendant's tender, plaintiff then and there refused to accept the sum 
of $/dollar amount of sum tendered], but made no objection to the tender or to the mode of the offer of performance on the part 
of defendant. Plaintiff has ever since refused, and has to this date continued to refuse, to receive and accept the sum so tendered 
by defendant, and by reason of that refusal, the mortgage lien on the premises described in the complaint has been extinguished. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12:329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 323 et seq. 
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2. Action to Foreclose 


8 114. Answer— Defense-— Statute of limitations 


Topic Summary Correlation Table 


Since /date of last payment of either principal or interest], no payment of either principal or interest has been made on the note 
and mortgage described in the complaint, and, therefore, more than /number of years] years have elapsed since the last payment 
of principal or interest on the mortgage. This action was not commenced within /number of years] years after plaintiffs cause 
of action accrued or after the last payment on the note and mortgage was made, and plaintiff is, therefore, barred, pursuant to 
[citation of statute], from maintaining this action. 


Notes 
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2. Action to Foreclose 


8 115. Reply— Prior judgment determining priority of plaintiffs mortgage as res judicata 


Topic Summary Correlation Table 
[Caption, see § 3] 


REPLY 


Plaintiff, /name of plaintiff], replies to the answer of defendants, and states: 


. In a cause brought before the /name of court], in [name of state], entitled [title of action] and numbered [number of action], 
in which defendants in this action sought to foreclose the mortgage set forth in their answer filed in this cause, plaintiff was 
made a party defendant as holder of a certain mortgage encumbering the same property as that sought to be foreclosed on by 
defendants in the action. On /date of judgment], judgment was rendered in that action /statement of particulars of judgment], 
and the lien of plaintiffs mortgage was adjudged prior to that of the present defendants' mortgage. That judgment was final and 
remains in full force and effect, since it has not been reversed or appealed. 


. Plaintiff s mortgage, adjudged to be prior to that of defendants in the above-mentioned action, is the identical mortgage that 
plaintiff seeks to foreclose by /his/her] complaint in this action. 


. By reason of the foregoing, plaintiff alleges that the proceedings and judgment in the /name of court], in [name of state], 
conclude the defendants of their several answers in this action and are a bar to questioning again plaintiff's mortgage. 


Dated: /date of reply] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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MOTION FOR SUMMARY JUDGMENT 


Plaintiff, by /his/her] undersigned attorney, moves the court for summary judgment, on the following grounds: 


1. On /date of entry of default], the clerk of this court entered the default of defendant. 

2. There being no issue as to the material facts, plaintiff is entitled to a judgment as a matter of law. 

3. The following documentary evidence necessary to prove the material allegations of the complaint 1s attached: 

(a) Verified statement of account as of [date of verified statement of account]. 

(b) Original mortgage note. 

(c) Certified copy of Deed No. /number of deed] executed on [date of deed] before Notary. 

(d) (OPTIONAL: Affidavit as to military service, infancy and competency of defendant.] 

(e) Certification of the record at book /number of book], page number [number of page] dated [date of certification of record]. 


WHEREFORE, plaintiff requests that summary judgment be entered against defendant whose default has been entered by the 
clerk of this court, as stated above, in accordance with the provisions of [citation of statute]. 


Dated: /date of motion] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Legal Encyclopedias 
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ORDER 


[Name of plaintiff], plaintiff in this action, having moved for an order restraining the defendants /names of defendants] from 
removing or in any manner disturbing the topsoil on the above-described premises affected by this action, by an order to show 
cause dated /date of order], and that motion having come on regularly to be heard on /date of hearing], and after hearing 
[name of plaintiff's attorney], attorney for plaintiff in support of the motion, and /name of defendants' attorneys], attorneys for 
defendants in opposition to the motion; 


And on reading and filing the order to show cause, dated /date of order], and the summons and original complaint in this action, 
verified on /date of verification], and on the affidavits of [names of affiants in support of motion] in support of the motion and 
the affidavits of /names of affiants in opposition of motion] in opposition to the motion; and on all the papers and proceedings 
in this action, due deliberation having been had; 


Now, therefore, on motion of /name of plaintiff's attorney], attorney for plaintiff, 


It is ordered that defendants /names of defendants], their attorneys, agents, and employees, are enjoined and restrained, until the 
delivery of the referee's deed pursuant to the judgment of foreclosure and sale in this action, from moving, removing, digging, 
or in any other manner disturbing the topsoil or any part of the premises being foreclosed in this proceeding, or from impairing 
or lessening, in any manner, the value of any part of the premises being foreclosed. 


It is further ordered that, should it ultimately be determined that /name of plaintiff], plaintiff, is not entitled to the injunction 
granted in this action, the plaintiff, as a condition of this order, shall be liable for any damages sustained by the defendants 
restrained and enjoined in an amount not exceeding the sum of $/dollar amount of damages awarded]. 


Dated: /date of order] 


[Name of judge] 
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[Title of judge] 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17329 to 590 


Legal Encyclopedias 
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ORDER 


The above-entitled cause having this day been heard in open court, with /name of plaintiff's attorney], attorney at law, appearing 
as attorney for /name of plaintiff], plaintiff, and [name of defendant's attorney], attorney at law, appearing as attorney for /name 
of defendant], defendant, this court, having heard the evidence introduced and the arguments of counsel for each party, and 
being fully advised, 


[EITHER:] 


And the court, on satisfactory proof produced by the plaintiff, having computed the amount due to the plaintiff on the bond 
and mortgage to be $/dollar amount of principal and interest due], for principal and interest to /date of computation], the date 
of computation 


[OR:] 


And on the report of /name of referee], the referee appointed by the judgment of foreclosure to compute the amount now due, 
and to become due, on the bond and mortgage, filed in this action on /date of filing], from which it appears that the amount 
computed to be now due plaintiff is $/dollar amount of principal and interest due] for principal, and interest to /date of report], 
the date of the report. 


[END OF CHOICES] 


It 1s ordered, judged and decreed that: 


. [OPTIONAL: [Description of confirmation of referee's report].] 


. The /mortgaged premises described in the complaint/residue of the mortgaged premises described in the complaint remaining 


unsold] be sold, pursuant to the directions contained in the judgment of foreclosure and sale in this action, by or under the 
direction of /name of referee], the referee appointed in the judgment, to pay the sum of $/dollar amount of sum due] now 
due, with interest from /date of accrual of interest], as far as the purchase money will pay it, after paying the expenses of the 
sale, including taxes, assessments, and water rates that are liens on the property directed to be sold, and the sums necessary to 
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redeem the property from any sale for unpaid taxes, assessments, or water rates which have not apparently become absolute, 
and $/dollar amount of costs and disbursements], adjudged to the plaintiff for costs and disbursements. 


. The defendants, and each of them, and all persons claiming under them, or either of them, after the filing of the notice of 
pendency of this action be forever barred and foreclosed of all right, title, interest, and equity of redemption in and to the 
[mortgaged premises/residue of the mortgaged premises remaining unsold], and every part of the premises or residue of the 


premises remaining unsold. 


The property to be sold is the parcel at [address of property], in [name of city], [name of county], [name of state], more 
particularly described as follows: /legal description of property]. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17329 to 590 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages $8 577, 666 et seq. 
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SETTLEMENT AGREEMENT 


This Settlement Agreement is made on /date of settlement agreement], by and between [name of owner 1], and [name of owner 
2], (the “Owners”) whose address is [address of owner 1], [name of city], [name of county], [name of state] and [address of 
owner 2], [name of city], [name of county], [name of state] and [name of lender], a [name of state] corporation (“Lender”), 
having its principal office at /office address of lender], [name of city], [name of county], [name of state]. 


This Agreement is based on the following recitals: 


A. Owners are the fee simple title owners in and to a certain /legal description of property], sometimes referred to in this Agreement 
collectively as the “Property” 


B. To evidence and secure that certain mortgage loan made by Lender to Owners, Owners have executed and delivered to Lender 
the following documents: 


(i) A first mortgage note dated /date of first mortgage note], payable to the order of Lender in the principal amount of $/dollar 


amount of principal], together with interest on that amount at the rate of /percentage rate of annual interest]/% per annum 
(the “Note”). 


(ii) A first mortgage securing the Note and dated /date of first mortgage note], which mortgage was recorded on /date of recording], 
in the office of /name of recording office] in [name of county], [name of state] in book [number of book], page [number of 
page] (the *Mortgage"). 


C. The Mortgage created a first lien and security interest in the Property, together with all improvements, tenements, and 
hereditaments on the Property, and all appurtenances to the Property, including, without limitation, all buildings and structures, 
all systems, facilities, fixtures, machinery, equipment, lines and conduits to provide fire protection, security, heat, exhaust, 
ventilation, air conditioning, electrical power, light, telephone and cable television service, plumbing, refrigeration, gas, steam, 
sewer, and water to the Property; all heating, cooking, and lighting apparatus and fixtures, all cooling and refrigerating 
apparatus and systems, /OPTIONAL: all crops and crop proceeds and government entitlements in connection with or in lieu 
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of such proceeds and entitlements, all fencing, hay carriers, bins, tracks and ropes, litter carriers, bulk milk cooling tanks; 
all attachments and accessories, water pumps, pump jacks, tiling, drainage ditches and facilities, irrigation equipment and 
sprinklers, motors and engines, stanchions, water tanks or troughs;] all privileges, rights, easements, hereditaments, and 
appurtenances; all right, title, and interest of Owners in and to any streets, roads, alleys, passages and other rights of way 
included on the property or adjacent to the property (before or after vacation of the property); and all other machinery, apparatus, 
equipment, fittings and fixtures of every kind and nature whatsoever, affixed, attached, or annexed to the real property described 
in Exhibit /designation of exhibit], and the improvements on the property used in connection with the operation of the real 
property and improvements. 


D. Owners acknowledge and represent to Lender, on which representations Lender has relied in entering into and performing 
this Agreement, that: 


(i) There has been a material default under the Note and Mortgage, in that the interest (OPTIONAL: and principal] payments due 
on /due date of payment], and after that date have not been paid /OPTIONAL.: and the [identification of year] [name of county] 
real estate taxes on the Property have not been paid]; 


(ii) The present principal balance outstanding on the Note and Mortgage is $/dollar amount of present principal balance], 
plus interest and late charges accrued through /date of accrual of interest], in the amount of $/dollar amount of interest], 
[OPTIONAL: plus unpaid real estate taxes,] which sums, together with all other costs, charges, and fees, including attorney 
fees, are secured by the Mortgage, and are referred to in this Agreement collectively as the “Mortgage Debt"; 


(11) The Mortgage Debt is justly due, owing, and delinquent, and there is no offset, defense, or counterclaim that Owners could 
interpose in connection with it; 


(iv) Lender has demanded that Owners pay the Mortgage debt, but Owners have failed and refuse to do so; 


(v) Lender has the immediate right to pursue all of its remedies under the Note and Mortgage, and to foreclose the Mortgage on 
the Property; and 


(vi) The fair market value of the property is $/dollar amount of value of property], which is [less/more] than the Mortgage Debt. 


E. Owners have requested that, in view of the lack of equity in the Property, and to avoid time-consuming, expensive, and needless 
litigation, Lender accept a settlement under which the Property would be transferred to Lender by Owners, and Owners would 
be released from any personal liability for a money judgment or a deficiency judgment on the Note and Mortgage. Lender is 
willing to accept such a settlement, but only on the terms and conditions set forth in this Agreement. 


NOW THEREFORE, in consideration of the above recitals, and for other good and valuable consideration, including Lender's 
release of Owners from personal liability for a money judgment or a deficiency judgment on the Note and Mortgage as provided 
in this Agreement, the receipt and adequacy of which are mutually acknowledged, the parties agree as follows: 


1. Conveyance 


A. Simultaneously with the execution of this Agreement, and in consideration of /OPTIONAL: the sum of ${dollar amount of 
sum received], received, as well as for] the respective promises, covenants, and undertakings under this Agreement, Owners 
have executed and will deliver to Lender on the Closing Date a Warranty Deed covering the Property in recordable form, and 
an Assignment of Leases, and a Bill of Sale and Assignment conveying all personal property, and such other documents as 
may be necessary to effect the transfer of the Property. The above Warranty Deed, together with the Settlement Agreement, the 
Assignment of Leases, the Bill of Sale and Assignment, and the Closing Statement are referred to in this Agreement collectively 
as the "Transfer Documents." 
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B. The Transfer Documents are intended to be and are acknowledged by Owners to effect an absolute conveyance and 
unconditional transfer of the Property and all rights, title, interest, income, rents, royalties, and profits in connection with the 
Property as of the closing date of this transaction, and are not given as security. The title to the property transferred to Lender 
shall remain subject to the mortgage to the full extent of the Mortgage Debt. If, contrary to the above, at any time it is determined 
that Owners have any equitable or statutory rights of redemption in the Property, then, for the considerations set forth in this 
Agreement, Owners sell, transfer, and convey to Lender and waive for themselves any and all equitable and statutory rights 
of redemption with respect to the Property. 


C. The delivery, acceptance, and recording of the Transfer Documents shall not, in any way or manner whatever, result in a merger 
of the interest of Lender as lender and the interest of Lender as fee holder of the Property. The acceptance of the Transfer 
Documents shall not be deemed a waiver by Lender of its claim of priority under the Mortgage over any other liens, mortgages, 
security interests, or encumbrances of any kind or nature now existing or to be placed on the Property or any part of the Property. 
The delivery, acceptance, and recording of the Transfer Documents shall not affect or prejudice, in any way, the right of Lender 
to foreclose the Mortgage by judicial proceedings or otherwise. The Note and Mortgage and the lien imposed by them shall, in 
all respects, survive the recording of the Transfer Documents, and, except only as they may be otherwise expressly modified in 
this Agreement, Owners ratify and confirm the Note and Mortgage in all respects. 


D. Owners warrant and represent to Lender, on which warranties and representations Lender has relied and will continue to rely, 
that: 


(1) Owners are the owners in fee simple of the Property; 


(11) Owners, individually and collectively, have the power, capacity, and authority to execute and deliver the Transfer Documents 
to Lender, and have done so freely and voluntarily, with full knowledge and without duress; 


(111) Owners have not transferred, by sale, assignment, or otherwise, to any person, partnership, corporation, or other entity, all or 
any part of any right, title, or interest which they may have in and to the Property prior to date of this Agreement; 


(iv) To the best of Owners' knowledge, the Transfer Documents convey to Lender good and marketable title to the Property, free 
and clear of all liens, security interests, judgments, encumbrances, agreements, encroachments, overlaps, special assessments, 
claims, leases, tenancies, adverse interests, federal or state taxes, and defects, except: 


(a) the Mortgage; 


(b) easements and restrictions of record as disclosed by the title insurance commitment issued by /name of insurance company], 
dated /date of issue of easements and restrictions of record], and deemed acceptable by Lender; 


(c) unpaid real estate taxes for the years [identification of years]; and 


(d) rights of tenants under existing leases in effect on the Property, as further described on Exhibit /designation of exhibit], attached 
and incorporated by reference. 


(v) All personal property owned by Owners and used in connection with the operation of the real estate described in Exhibit 
[designation of exhibit], attached and incorporated by reference, and all improvements have been conveyed to Lender as of 
the date of this Agreement; 


(vi) There are no contracts for deed, land sale contracts, or other executory agreements whatever for the sale or transfer of any 
part of the Property; 


(vii) There are no management, service, maintenance, employment, or brokerage contracts or agreements or obligations, 
commitments, or arrangements, written or oral, with respect to the Property; 
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(viii) Owners have not received any notice with respect to, and to the best of their knowledge, information and belief, there are 
no violations of, any past or present governmental regulations, zoning or other ordinances, statutes, codes or orders of any 
type, formal or informal, with respect to the Property which may affect the operation, development, or use of the Property, 
including without limitation, all federal, state, and local statutes, regulations, codes or orders regarding environmental, health, 
and safety matters; 


(ix) There are no underground storage tanks, PCB's, asbestos or hazardous wastes or substances located on the Property, and no 
on-site storage, treatment, or disposal of hazardous waste has been made; 


(x) Owners are not "foreign persons" as that term is defined in Section 1445(f) of the Internal Revenue Code and the Regulations, 
as amended, or any successor statute or regulation; and 


(xi) No proceedings in bankruptcy have ever been instituted by or against Owners in any court, nor have owners made an 
assignment for benefit of creditors at any time; and 


(xii) No materials have been delivered to the Property and no labor has been performed on the Property for [number of days] days 
prior to the date of this Agreement. No supplier or laborer or any other person has the right to place or maintain, or has placed or 
maintained, a lien against the Property. There are no choate or inchoate liens outstanding against the Property. Owners agree to 
execute any affidavits, waivers, or sworn statements that may be required by Lender, or by the title insurance company insuring 
Lender's title to the Property, to evidence Owners' representations and warranties contained in this subparagraph. 


2. Property and Obligations 


A. Owners further warrant and represent to Lender, on which warranties and representations Lender has relied and will continue 
to rely, that: 


(1) There are no leases or any oral or written agreements in effect or in existence with respect to the Property (OPTIONAL: other 
than that described in Exhibit [designation of fourth exhibit], which is attached and incorporated by reference]. 


(ii) There is no actual or threatened litigation involving or affecting the Property. Owners shall defend, indemnify, and hold 
Lender harmless from any and all liability, costs, and expenses, including reasonable attorney fees, arising from any litigation 
or threatened litigation as ofthe date of this Agreement, and as of the closing date set forth involving or affecting the Property. 


B. Owners shall pay and be responsible for and shall defend, indemnify, and hold Lender harmless from and against any and all 
salaries, fees, compensation, costs, expenses, charges of any type, and all liabilities and obligations of any kind and nature, 
whether due now, accrued, or arising in connection with any of the obligations incurred or contracted for by Owners relative 
to or concerning the Property. Anything contained in this Agreement to the contrary notwithstanding, no employee of Owners 
shall now or in the future be deemed an employee of Lender. 


C. Owners shall pay all real property transfer, real property transfer gains, and sales taxes associated with or arising from this 
transaction. 


3. Possession and Indemnity 
A. Simultaneously with the delivery of the fully executed Transfer Documents, including this Agreement, on the closing date set 
forth in this Agreement, Owners shall deliver possession and enjoyment of the Property to Lender. Lender shall then have the 


immediate right to manage, operate, use, possess, sell, and transfer the Property or any part of the Property for its own account 
to the total exclusion of Owners. 
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B. Owners agree to defend, indemnify, and hold Lender harmless from and against: 


(i) Any and all liabilities or obligations of every kind and nature incurred or accrued prior to the closing date of this transaction with 
respect to the Property, whether arising from acts or omissions of Owners, their agents or employees, or otherwise, including, 
but not limited to, all liabilities and obligations for which Owners would have been, or will be, liable had Owners not transferred 
title to the property to Lender pursuant to this Agreement; and 


(11) Any and all liabilities and obligations including, but not limited to, any federal, state, county, or city taxes or tax liens and 
assessments, /OPTIONAL: other than real estate taxes and special assessments,] and taxes on any personal property, which 
have attached or may at any time attach to the Property as a result of any act or omission of Owners, their agents or employees, 
occurring before the closing date of this transaction; and 


(11) Any and all liabilities and obligations arising from any breach of the warranties, representations, covenants, and agreements 
of Owners contained in this Agreement. 


C. Lender shall have no obligation and disclaims all liability for any act or neglect by Owners prior to the closing date of this 
transaction. Owners shall have no obligation and disclaim all liability for any act or neglect by Lender after the closing date 
of this transaction. It is understood that Lender is not purchasing or continuing the business of Owners at the Property, and is 
not a successor to any such business, and will have no liability for the debts, acts, or omissions of Owners, or the employees or 
agents of Owners. Lender will only be liable for its own debts, acts, or omissions which take place from and after the closing 
date of this transaction. 


4. Release of Personal Liability 


Subject to the provisions of this Agreement, including all indemnity provisions contained in it, Lender releases Owners from all 
personal liability to Lender for any money judgment or deficiency judgment on the Note or Mortgage. Owners release Lender 
from all liabilities and obligations (if any) on the Note, the Mortgage, or in connection with the Property. Anything contained in 
this Agreement to the contrary notwithstanding, including the above release of liability by Lender, Owners shall not be deemed 
to be released, in any way, from their continuing obligations under the terms of this Agreement. The release from personal 
liability to Lender described in this Paragraph shall not be deemed to, and does not, release, discharge, or affect, in any way, the 
Mortgage Debt, or the security and lien of the Mortgage. The release of Owners from personal liability to Lender for a money 
judgment or deficiency judgment is merely intended to protect the parties so released from any suit by Lender. Lender shall 
retain all other rights and remedies against the Property as provided by law, including the right to foreclose the Mortgage by 
court action or as otherwise permitted by law, and realize on its security. The provisions of this Paragraph shall survive the 
closing of this transaction. 


5. Additional Covenants, Warranties, and Representations 


A. Owners agree that they will not interfere with or oppose Lender in any foreclosure proceedings, by court action or otherwise. 
Owners further agree that they will not interfere with or oppose Lender in any action to quiet title which may be brought 
by Lender to perfect its right, title, and interest in the Property. Owners waive the right to a hearing in connection with any 
foreclosure proceeding or other suit, and further waive the right to require sale of the Property in any such suit to be made in 
parcels. If Owners contest Lender's right to proceed in any suit, in addition to Owners being liable to Lender for all damages 
which Lender may suffer as a result, Owners acknowledge and agree that they shall be liable to Lender for all reasonable 
attorney fees and court costs incurred by Lender in any such suit. 
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B. Owners warrant and represent to Lender, on which warranty and representation Lender has relied and will continue to rely, that 
they are currently solvent and able to meet and pay their own obligations as they mature. 


C. The covenants, warranties, acknowledgments, and representations of Owners in this Agreement are made by Owners jointly 
and severally, unless specifically stated otherwise in this Agreement. 


D. Owners will execute all documents and take all steps deemed necessary by Lender to give effect to the terms and conditions 
of this Agreement. 


E. On the closing date of this transaction, Owners will assign and deliver to Lender all of Owners' books, records, plans and 
specifications, agreements, and other pertinent documents, if any, relating to the Property. 


F. Lender represents and warrants to Owners that it is the holder of the Note and is the Lender under the Mortgage and has full 
power and authority to enter into this Agreement and execute the documents being delivered pursuant to the Agreement. 


G. Owners shall pay any and all costs and expenses incurred by Lender in enforcing its rights and remedies against Owners with 
respect to any title defect in the Property not covered by title insurance, including reasonable attorney fees incurred by Lender 
in connection with any such proceedings, or otherwise incurred in enforcing any of Lender's rights or remedies against Owners 
under this Agreement, provided Lender is successful in any such proceedings, or in defending itself from any action or litigation 
with respect to any liabilities or obligations for which Lender is to be indemnified and held harmless by Owners under this 
Agreement. 


H. Owners warrant and represent that they have not conveyed, and will not convey, nor permit to be conveyed or removed from 
the Property, except only as may otherwise be expressly provided for in this Agreement, any other personal property owned 
by Owners and used in connection with the real estate described in Exhibit /designation of fifth exhibit], which is attached and 
incorporated by reference, and all improvements to it. 


I. Owners release and forever discharge Lender, its agents, servants, employees, directors, officers, attorneys, branches, affiliates, 
subsidiaries, successors, and assigns, and all persons, firms, corporations, and organizations on its behalf from all damage, loss, 
claims, demands, liabilities, obligations, actions, and causes of action whatever, which Owners may now have or claim to have 
against Lender as of the effective date of this Agreement, whether presently known or unknown, and of every nature and extent, 
on account of or in any way affecting, concerning, arising out of or founded on the Note, Mortgage, and other mortgage loan 
documents executed in connection with them, including, but not limited to, all such loss or damage of any kind sustained or 
that might arise as a consequence of the dealings between the parties up to and including the effective date of this Agreement. 
This agreement and covenant on the part of the Owners is contractual, and not a mere recital. The parties to this Agreement 
acknowledge and agree that no liability whatever is admitted on the part of any party, except Owners' indebtedness to Lender 
under the Note, the Mortgage, and other mortgage loan documents. 


J. As ofthe date ofthis Agreement and on the closing date ofthis transaction, all covenants, representations, warranties, documents, 
acknowledgments, and agreements made by and between the parties are and shall be true and accurate and shall continue to 
be so, and shall survive the closing of this transaction. 


6. Conditions to Closing 


Lender shall not be required to close the transaction provided for under this Agreement or to execute and deliver any of the 
Transfer Documents, including this Agreement, unless and until each and every one of the following conditions has been 
fulfilled: 
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A. Owners have delivered to Lender any and all documents and instruments to be delivered in connection with this Agreement 
and the Transfer Documents; 


B. Lender has received a commitment for an owner's title insurance policy issued by a title company acceptable to Lender in the 
amount of the outstanding amount of principal and interest owed to Lender, showing Lender, or its designee or nominee, to be 
the owner of the Property and all improvements, free and clear of all liens and encumbrances, except those acceptable to Lender, 
and in form and substance satisfactory to Lender, insuring over any bankruptcy or related matters. The cost of the commitment, 
[and an updating/abstracts], and the title policy which will be issued pursuant to it shall be paid by /names of owners]; 


C. Owners have delivered to Lender all of the information and documentation required by this Agreement and Owners have 
satisfied and complied with all of their covenants and agreements contained in this Agreement; and 


D. All of the representations and warranties of Owners contained in this Agreement are true and correct. 


7. Provisions with Respect to Closing 


A. Subject to the fulfillment of all conditions precedent in this Agreement, the closing shall take place on or before /date of 
closing]. If, for any reason, except Lender's breach, the closing does not take place on or before that date, Lender, at its sole 
option may, by written notice to Owners, either terminate this Agreement without any cost, obligation, or liability whatever on 
Its part, or extend the closing date to a date up to /number of days] days beyond the closing date set forth above. 


B. All escrow closing costs, if any, all costs of recording, and any other reasonable costs incidental to the closing shall be paid 
by Owners at the time of closing. 


C. At the closing, Owners shall deliver to Lender the following, all in form and substance reasonably satisfactory to Lender: 


(i) A Warranty Deed executed and acknowledged by Owners conveying to Lender, or its designee or nominee, fee simple title to 
the Property and all improvements on the property and appurtenances and all fixtures located on the Property, in proper form 
for recording and subject only to the conditions of title permitted by this Agreement. 


(11) A Bill of Sale and Assignment executed and acknowledged by Owners conveying to Lender or its designee or nominee, title to 
all personal property, improvements, and fixtures used in connection with or on the Property, free and clear of any encumbrances. 


(iii) Executed original copies of all existing leases, contracts, insurance policies, commitments, and agreements, if any, in effect 
on the Property. The above shall be assigned to Lender at its discretion, by written assignment (and where required by Lender, 
in proper form for recording) satisfactory to Lender. The assignment shall transfer the entire right, title, and interest of Owners 
as owner, landlord, or otherwise under the leases, contracts, insurance policies, commitments, and agreements /OPTIONAL:, 
including, without limitation, the entire right, title, and interest of Owners as landlord under the leases described in Exhibit 
[designation of sixth exhibit], attached and incorporated by reference]. 


(iv) All such further conveyances, assignments, confirmations, satisfactions, releases, instruments, or further assurance, approvals, 
consents, and any and all such further instruments and documents as may be reasonably necessary, appropriate, expedient, or 
proper in the opinion of Lender to effectuate and complete any and all conveyances, transfers, sales, and assignments provided 
for in this Agreement. 


(v) If Owners are not “foreign persons," as defined in Section 1445(f) of the Internal Revenue Code (the *Code") [26 U.S.C.A. 
§ 1445(f)] and the regulations issued under the Code, as amended, then at the closing Owners will each execute and deliver to 
Lender, under penalty of perjury, a certificate so stating in the form attached as Exhibit /designation of exhibit G], to comply with 
Section 1445(b)(2) ofthe Code [26 U.S.C.A. 8 1445(b)] and the regulations issued under that statutory provision, as amended. If 
Owners, or either of them, are “foreign persons" or if Owners fail to each deliver the required certificate at the closing (and if no 
other full or partial exemption from the withholding provisions of Section 1445 ofthe Code, as amended, applies and is properly 
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documented and delivered to Lender), then in such event there will be an adjustment at the closing to the extent required to 
comply with the withholding provisions of Section 1445 of the Code, as amended. The amount to be withheld will be retained 
by the title company for delivery to the Internal Revenue Service together with the appropriate federal tax law forwarding forms 
required by Section 1445 of the Code, as amended (and with copies being provided both to Owners and to Lender). 


D. On compliance with all of the conditions of the closing, Owners shall deliver all of the deposits and documents required of 
them to Lender and Lender shall deliver all of the documents required of Lender to Owners as provided in this Agreement. 


8. Absolute Conveyance 


Owners acknowledge and agree that the conveyance of the Property to Lender in accordance with the terms of this Agreement 
is an absolute conveyance of all of their right, title, and interest in and to the Property in fact, as well as form, and was not and 
is not now intended as a mortgage, trust conveyance, deed of trust, or a security instrument of any kind; the consideration for 
the conveyance is exactly as recited in this Agreement; and Owners have no further interest (including rights of possession, 
repurchase, cure, or redemption, except only as may be otherwise expressly set forth in this Agreement) or claims in and to the 
Property or to the proceeds and profits, if any, which may be derived from the Property, during the period of ownership of or 
on subsequent resale or conveyance by Lender, of any kind whatever. 


9. No Merger of Interest 


The parties acknowledge and agree that the release of a money judgment or deficiency judgment against Owners under or 
related to the Note as contemplated by this Agreement shall not affect the status of the Note and Mortgage which evidence or 
secure such indebtedness, which Note and Mortgage shall remain in full force and effect after the transaction contemplated by 
this Agreement has been consummated. The parties further acknowledge and agree that the interest of Lender in the Property 
as evidenced by the conveyances provided for in Paragraph /designation of paragraph] of this Agreement shall not merge 
with the interest of Lender in the property under the Note and Mortgage. It is the express intention of each of the parties (and 
the instruments of conveyance provided in Paragraph /designation of paragraph] of this Agreement shall so recite) that such 
interest of Lender in the Property shall not merge, but shall be and remain at all times separate and distinct, notwithstanding 
any union of the interest in Lender now or at any time subsequent by purchase, termination, or otherwise, and that the lien of 
Lender on the Property created by the Note and Mortgage shall be and shall remain at all times a valid and continuous lien on 
the Property until and unless the lien 1s released of record by Lender. 


10. Notice 


Any notice which is or may be given to any of the parties shall be deemed served if sent by certified mail, return receipt 
requested, as follows: 


A. To Owners: [service address of owners], [name of city], [name of county], [name of state]. 


B. To Lender: [service address of lender], [name of city], [name of county], [name of state]. 


11. Miscellaneous 
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A. The recitals set forth at the beginning of this Agreement are deemed incorporated in this Agreement, and the parties represent 
that they are true and correct. The representations, warranties, covenants, acknowledgments, agreements, and indemnities 
contained in this Agreement, or in any ofthe documents or agreements executed, delivered, or exchanged pursuant to the terms 
of this Agreement, shall survive the closing of this transaction and the delivery and recording, where applicable, of the Transfer 
Documents. 


B. Anything contained in this Agreement notwithstanding, by accepting the Transfer Documents, Lender does not, and does not 
intend to, assume any obligations of Owners in connection with the Property or otherwise, or any other obligation or liability 
other than as provided in this Agreement. Lender is not and shall not be deemed to be the business successor of Owners, and is 
not continuing the business of Owners. Owners shall not be liable for any debts, contracts, obligations, or liabilities of Lender 
from and after the date of this Agreement. 


C. This Agreement is made in /name of state] and shall be construed in accordance with the laws of [name of state]. If any 
provision of this Agreement is in conflict with any statute or rule of law of /name of state], or is otherwise unenforceable, the 
provision shall be deemed null and void only to the extent of such conflict or unenforceability, and shall be deemed separate 
from and shall not invalidate any other provision of this Agreement. 


D. It is understood and agreed that this Agreement may be executed in several counterparts, each of which shall, for all purposes, 
be deemed an original. All of the counterparts, taken together, shall constitute one and the same Agreement, even though all of 
the parties may not have executed the same counterpart of this Agreement. 


E. This Agreement may not be amended or modified except in writing executed by all the parties to this Agreement. 


F. Owners acknowledge that they have thoroughly read and reviewed the terms and provisions of this Agreement and the Exhibits 
attached to it and are familiar with the terms of this Agreement; the terms and provisions contained in this Agreement have 
been thoroughly read by Owners and are clearly understood by them and have been fully and unconditionally consented to by 
them; they have had full benefit and advice of counsel of their own selection or the opportunity to obtain the benefit and advice 
of counsel of their own selection, in regard to understanding the terms, meaning, and effectiveness of this Agreement; their 
execution of this Agreement and the Transfer Documents is done freely, voluntarily, with full knowledge, and without duress; 
in executing this Agreement Owners are relying on no other representations either written or oral, express or implied, made to 
them by any other party; and that the consideration received by them under this Agreement has been actual and adequate. 


G. Lender and Owners each acknowledge that there are no other agreements or representations, either oral or written, express or 
implied, that are not embodied in this Agreement. This Agreement, the attached Exhibits, and the Transfer Documents represent 
acomplete integration of all ofthe prior and contemporaneous agreements and understanding of the parties. All such agreements, 
understanding, and documents, except for the Note and Mortgage and other mortgage loan documents executed in connection 
with them, are superseded by this Agreement. 


H. This Agreement shall be binding on and inure to the benefit of the parties, their respective heirs, executors, administrators, 
personal representatives, successors, and assigns. No other party shall be a beneficiary under the Agreement. 


The parties have executed this Settlement Agreement on the date first above written. 


[Names of signators] 
[Addresses of signators] 
[Acknowledgments] 
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Notes 


Drafter's Notes 


The first optional clause is applicable only if the deed in lieu of foreclosure involves agricultural property. 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 120 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 120. Findings of fact—Conclusion of law—Foreclosure action 


Topic Summary Correlation Table 
[Caption, see § 3] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The above-entitled cause having this day been heard in open court, /name of attorney for plaintiff] appearing as attorney for 
plaintiff /name of plaintiff], [name of attorney for defendant 1] appearing as attorney for defendant /name of defendant 1], 
and [name of attorney for defendant 2] appearing as attorney for defendant /name of defendant 2], this court, having heard the 
evidence introduced and the arguments of counsel without a jury, and being fully advised, makes the following Findings of Fact: 


. On [date of mortgage and notes], [name of mortgagor] made, executed, and delivered to [name of mortgagee] the mortgage 


and notes, described and set forth in plaintiff's complaint, to secure an indebtedness in the sum of $/dollar amount of debt], 
with interest at /percentage rate of annual interest]? per annum. 


. The property described in the mortgage 1s situated entirely in /name of county], [name of state], and 1s more particularly 


described as follows: [legal description of property]. 
[Name of owner] is the owner and holder of the mortgage and notes. 


The above-described mortgage was recorded on /date of recording], in the office of [title of official], [name of county], in book 
[number of book] at page [number of page]. 


. The notes are now due and payable, and have not been paid except for the sum of $/dollar amount of sum paid]. 


. There is now due and owing on the notes the sum of $/dollar amount of sum due and owing], together with interest at the rate 


of [percentage rate of annual interest]?6 per annum from /date of accrual of interest]. 
P Sg P 


7. The sum of $/dollar amount of attorney fees] is specified in the notes and mortgage, and agreed on by the parties to the notes and 


mortgage as a reasonable attorney fee to be allowed to plaintiff in case of foreclosure of the mortgage. This sum is reasonable 
and does not exceed the amount agreed to be paid by plaintiff to /his/her] attorney [name of plaintiff's attorney], for services 
rendered in this suit. 
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8. Defendant /name of defendant 1] claims an interest in the premises covered by the mortgage as /statement of reasons justifying 
claim], and defendant [name of defendant 2] claims an interest in the premises covered by the mortgage as /statement of reasons 


Justifying claim]. 


From the above Findings of Fact, the court draws the following Conclusions of Law: 


1. Plaintiff is entitled to have /his/her] mortgage foreclosed on the lands and premises described in that mortgage and the proceeds 
from the sale of that property applied to the payment of the sum due on the debt secured by the mortgage, and to counsel fees, 
costs of this action, and expenses of sale of the property. 


2. The claims, interests, and liens of defendants /name of defendant 1] and [name of defendant 2] are inferior and subordinate 
to the lien of plaintiff's mortgage. 


3. Defendants /names of defendants 1, 2] are personally liable to plaintiff on the notes above-mentioned in the sum of $/dollar 
amount of sum due and owing on notes], with interest at the rate of [percentage rate of annual interest]/% per annum from 
[date of accrual of interest]. 


Let judgment be entered accordingly. 


Dated: /date of findings and conclusions] 


[Name of judge] 
[Title of judge] 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 121 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 121. Findings of fact—Conclusions of law—Action to foreclose deed of trust 


Topic Summary Correlation Table 
[Caption, see § 3] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
On /date of hearing], the above-entitled cause came on regularly for a hearing before this court, sitting without a jury, with 


[name of plaintiff's attorney], attorney at law, appearing as attorney for /name of plaintiff], plaintiff, and [name of defendants' 
attorney], attorney at law, appearing as attorney for /names of defendants], defendants. 


Having considered all of the evidence, both oral and documentary, introduced in this action, having heard the arguments of 
counsel for all of the parties, and being fully advised, this court makes the following Findings of Fact: 


. Each and every allegation contained in the plaintiff's complaint is true. 


2. [Text dollar amount of attorney fees] dollars is a reasonable and proper amount to be allowed the plaintiff for plaintiff's attorney 


fees incurred in this action. 


3. All of the sums claimed by plaintiff are valid liens on the property at [address of property], in [name of city], [name of county], 


= 


e 


[name of state], and more particularly described as follows: /legal description of property], and are secured by the deed of trust 
set forth and described in the complaint. 


From the above Findings of Fact, the court draws the following Conclusions of Law: 


. Plaintiff is entitled to have the deed of trust foreclosed and the land sold in the manner prescribed by law and to have the 


proceeds of the sale applied to the payment of moneys due plaintiff, as follows: 


. [text dollar amount of sum due to plaintiff] dollars, justly owing plaintiff by defendant, plus interest at /percentage rate of 


annual interest]% per annum, 


. [text dollar amount of attorney fees and costs] dollars attorney fees, plus costs in this action, with interest at the rate of 


[percentage rate of annual interest]% per annum from /date of accrual] until paid, and the charges of sale. All of the above 
sums are declared to be a lien on the premises described and prior to any lien or claim of the defendants, or either of them, 
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named in this action. Each defendant in this action, and all persons claiming under them, shall be foreclosed of all equity of 
redemption or other interest in the real property, or any part of the real property. 


. The real property is to be sold according to law by a commissioner to be appointed by this court and the proceeds derived from 
the sale of property applied to the payment of the amounts due on the promissory note and deed of trust described in plaintiff's 
complaint with interest, disbursements, and counsel fees. If the proceeds of the sale shall be insufficient to pay the amount so 
found due plaintiff, and it shall so appear from the commissioner's return of sale, a further hearing of this cause shall be had for 
the purpose of establishing the amount of a deficiency judgment, if any, to be entered against defendants. 


. The lien of plaintiff's deed of trust is a valid and subsisting lien on the lands and plaintiff is entitled to the judgment and decree 
of this court foreclosing the deed of trust, providing that any party to this action may become a purchaser at the sale, such 
purchasers to be let into possession of the lands after expiration of the redemption period. 


Let judgment be entered accordingly. 


Dated: /date of findings and conclusions] 


[Name of judge] 
[Title of judge] 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 122 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


8 122. Judgment or decree—Foreclosing mortgage and ordering sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


The above-entitled cause came on to be heard before this court on /date of hearing], without a jury. Plaintiff /name of plaintiff] 
appeared by plaintiff's attorney /name of attorney for plaintiff]. Defendant [name of defendant I] appeared by defendant's 
attorney /name of attorney for defendant 1] and the defendants /name of defendant 2] and [name of defendant 3] by [name 
of attorney for defendant 2 and defendant 3], their attorney. The court heard the evidence and the arguments of counsel, and 
now being fully advised, and having made and caused to be filed its findings of fact and conclusions of law, now, on motion 
of [name of attorney for plaintiff], attorney for plaintiff, 


It is ordered, adjudged, and decreed that: 


1. All of the property as set forth and described in the complaint in this cause, and subsequently particularly described, or so much 
of the property as may be sufficient to satisfy the amount found to be due to the plaintiff and which may be sold separately 
without material injury to the parties in interest, be sold at public auction according to law. 


2. The plaintiff or any of the parties to this suit may purchase at the sale. 


3. The sale be made at public auction, for cash, by the sheriff of /name of county]. The sheriff shall retain [his/her] fees, 
disbursements, and commissions on the sale out of the proceeds of the sale and pay plaintiff, or plaintiff's attorney, the following 
sums out of the remaining proceeds, or so much of the proceeds as the proceeds permit: 


(a) [text dollar amount of sum due] dollars, with interest at [percentage rate of annual interest]% per annum from [date of accrual 
of interest], to time of payment, as found by this court to be due and owing plaintiff on defendant's debt and notes, which are 
secured by the mortgage foreclosed; 


(b) [text dollar amount of attorney fees] dollars allowed by this court as attorney fees; and 


(c) [text dollar amount of costs] dollars for plaintiff's costs of suit. 
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4. The sheriff present receipts for the amounts paid as stated above to this court, together with sheriff's return and report of sale, 
and that sheriff return to this court any surplus moneys that may remain after applying the proceeds of sale as designated, within 
[number of days] days after making the sale. Such surplus, 1f any, shall abide the further order of this court. 


5. Defendant [name of defendant] is personally liable for the amount set forth above, and should the proceeds of sale be insufficient 
to pay those sums, this court will render judgment against defendant /name of defendant] for the amount of such deficiency, 
and the court retains jurisdiction for that purpose. 


6. The sheriff execute and deliver a deed to the property to the purchasers at the sale, and the purchasers be let into possession 
of the property. 


7. The defendants, and all persons claiming under them, be, and they are, forever barred and foreclosed of all equity of redemption 
and claim to the mortgaged property, and all parts of the mortgaged property, except for such right of redemption as they may 
have by law from the sale. 


The property referred to above is that real property at /address of property], [name of city], [name of county], [name of state], 
and more particularly described as follows: /legal description of property]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 123 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
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III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 123. Judgment or decree—Foreclosing mortgage and ordering 
sale—In event of failure to pay debt within a specified time 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


On /date of hearing], the above-entitled cause came on regularly for a hearing before this court, sitting without a jury, with 
[name of attorney for plaintiff], attorney at law, appearing as attorney for /name of plaintiff], plaintiff, [name of attorney for 
defendant 1], attorney at law, appearing for /name of defendant 1], defendant, and [name of attorney for defendant 2 and 
defendant 3], attorney at law, appearing as attorney for /name of defendant 2] and [name of defendant 3], defendants. 


Having considered all of the evidence, both oral and documentary, introduced in this action, having heard the arguments of 
counsel for all of the parties, and being fully advised, the court finds as follows: 


. All and each one of the allegations contained in the plaintiffs complaint filed in this action are true. 


. [Text dollar amount of sum due] dollars is due from defendants, and each of them, to plaintiff on the notes and mortgage sued 


on in this action, together with interest at the rate of /percentage rate of annual interest]/% per annum, as specified in the notes. 


. The plaintiff, by virtue of the mortgage described in the complaint, has a first lien on the real property so described to secure 


the payment of the indebtedness. 


On the basis of the above findings, and on motion of /name of attorney for plaintiff], attorney for plaintiff, 


It 1s ordered, adjudged, and decreed that: 


. Plaintiff have and recover of defendants, and each of them, the sum of $/dollar amount of judgment awarded], plus the costs 


of this suit, taxed at $/dollar amount of tax], and that this judgment for $/dollar amount of judgment awarded] bear interest 
at the rate of [percentage rate of annual interest]?o per annum. 


WESTLAW 


§ 123. Judgment or decree—Foreclosing mortgage and..., 18 Am. Jur. Pl. & Pr.... 


2. In case the defendants shall fail for /number of months] months from the date of rendition of this judgment to pay plaintiff the 
$/dollar amount of judgment awarded] as mentioned above with interest and costs, an order of sale shall issue to the sheriff of 
[name of county], commanding the sheriff to advertise and sell, pursuant to /citation of statute], the real property at [address 
of property], [name of city], [name of county], [name of state], and more particularly described as follows: /legal description 
of property], and to apply the proceeds of the sale, first in payment of the costs of sale and of this action; secondly, in payment 
to plaintiff of $/dollar amount of sum due], with interest; thirdly if there be any residue, to defendants. 


3. Ifa sale is ordered pursuant to the above, defendants, and each of them, and all persons claiming under them, or any of them shall 
be, and they are, forever barred and foreclosed of all right, title, interest, estate, or equity of redemption in or to the property, 
or any part of the property, from the time of the sale. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 
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III. Enforcement; Foreclosure 
G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 124. Judgment or decree—Foreclosing mortgage and ordering sale—On default 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


It appearing to the satisfaction of this court in the above-entitled action that defendant was and /personally served with a 
summons and complaint in this action/regularly served by publication, pursuant to order of this court previously made], and 
it further appearing that no appearance has been made and no answer filed by the defendant, and default having been entered, 
and evidence having been introduced and considered by the court, and the court being satisfied that all the allegations of the 
complaint are true, and that the relief requested for should be granted, 


It is ordered, adjudged, and decreed that: 


. There is now due and owing to the plaintiff from defendant /name of defendant] the following sums: 


Principal and interest on the note $/dollar amount] 
Money expended under mortgage terms, as alleged by plaintiff ${dollar amount] 
Attorney's fees $/dollar amount] 
Costs of suit $/dollar amount] 
Total $/dollar amount] 


The sum is secured by the mortgage described in plaintiff's complaint and constitutes a lien on the mortgaged premises described 
as the real property at /address of property], [name of city], [name of county], [name of state], and more particularly described 
as follows: /legal description of property]. 


. The mortgaged premises, or so much of the mortgaged premises as may be necessary, be sold at public auction in the 


manner prescribed by /citation of statute] by [the sheriff of [name of county]/[name of appointed commissioner], appointed 
commissioner for that purpose. [Name of appointed commissioner] shall receive $[dollar amount of fee] for [sheriff/ 
commissioner]'s services, and, before entering on the duties as such commissioner, shall take the oath of office and give an 
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undertaking in the sum of $[dollar amount of undertaking], as required by law]. Any party to this action may be a purchaser 
at the sale. 


. The /Sheriff/Commissioner], after the time allowed by law for redemption has expired, shall execute a deed to the purchaser 
or purchasers at the sale, and if any of the parties to this action who may be in possession of the premises, or any part of the 
premises, or any person who, since the commencement of this action, has come into possession under them, or either of them, 
shall refuse to deliver possession of the premises to such purchaser or purchasers on production of the deed for the premises, a 
writ of assistance may, without further notice, be issued to compel such delivery to the purchaser or purchasers. 


. The proceeds of sale shall be applied as follows, and in the following order: first, to the payment of the /sheriff/commissioner]'s, 
fees, disbursements, and commissions on the sale; secondly, to the payment to plaintiff of the costs of this suit; thirdly, to the 
payment to the plaintiff of the total sum of $/total dollar amount of principal, interest, expenditures and attorney fees], for 
principal, interest, expenditures, and attorney fees, including any amounts for search of title, found due as above-mentioned on 
the mortgage, with interest from the date of this decree at [percentage rate of annual interest]/% per annum. 


. If there be any surplus remaining after making the payments, that surplus shall be paid to defendant /name of defendant]. If 
the proceeds of the sale be insufficient to pay the amount found due to plaintiff, as above-mentioned, plaintiff shall recover 
the amount of such deficiency from defendant, with interest at the rate of [percentage rate of annual interest]/% per annum 
from the date of the sale. 


. The defendant, and all persons claiming under the defendant, the filing of the notice of the pendency of this action be, and they 
are, forever barred and foreclosed of all right, title, interest, and equity of redemption in and to the mortgaged premises, and 
every part of the premises, from and after the date of delivery of the deed by the /sheriff/commissioner]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 
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G. Foreclosure by Action and Sale 


2. Action to Foreclose 


§ 125. Judgment or decree—Foreclosing mortgage and 
ordering sale—On default—Appointment of special master 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 
On plaintiff's application for judgment, and it appearing from the records of the above entitled case that default was entered by 
the /clerk/[title of official]] of this court against the defendant for /his/her] failure to plead or file an answer to the complaint, 


or otherwise appear in the above cause, against which defendant the plaintiff is entitled to a judgment by default, and the court 
being fully advised, 


IT IS ORDERED, ADJUDGED AND DECREED THAT: 


. The mortgage on premises identified and verified by deed number /number of deed], before notary public /name of notary 


public] at [address of notary public], [name of city], [name of county], [name of state] on [date of mortgage], securing a 
mortgage note, payable to the order of the plaintiff /name of plaintiff] is a valid and subsisting mortgage and constitutes a 
lien prior to the estate or interest of the defendant in the above cause, on the mortgaged premises, as described in paragraph 
[designation of paragraph] of the [complaint/[description of pleadings]] on file in the above cause, as follows: /legal 
description of property]. 


. Defendant /name of defendant] as debtor under the above-mentioned note and as present owner of the land and buildings 


referred to above, is ordered and adjudged to pay to the plaintiff the sum of $/dollar amount of principal] of principal of the 
above-mentioned first mortgage note, plus interest of the above-mentioned sum from /date of accrual of interest], at the rate of 
[percentage rate of annual interest]% per annum, plus $/dollar amount of costs] for costs, charges, disbursements and attorney 
fees in the above cause, plus all expenses and advances made by the plaintiff. 


In default of the payment of the sums specified above or of any part of it, with ten (10) days from the date of entry of this 
judgment, the mortgaged property described in paragraph one (1), shall be sold at public auction to the highest bidder, without 
an appraisal or right of redemption for the payment and satisfaction of plaintiff's mortgage within the limits secured by it. 
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AR 


. Name of Special Master is designated and appointed Special Master to make the sale mentioned above but the Special Master 
shall not proceed to carry out such sale, nor do anything in connection with it, until further order of this court and under the 
form and conditions to be directed by this court. 


Nn 


. The sale to be made by the Special Master appointed in this proceeding shall be subject to the confirmation of this court, and 
the purchaser or purchasers shall be entitled to receive possession of the property sold. The minimum bid to be accepted at the 
first public sale in accordance with the mortgage deed referred to in this auction is $/dollar amount of minimum bid]. 


an 


. Any funds derived from the sale to be made in accordance with the terms of this judgment and such further orders of the court 
shall be applied as follows: 


(a) To the payment of all proper expenses attendant on the above-mentioned sale, including the expenses, outlays and compensation 
of the [Special Master/[title of official]] so appointed, after the above-mentioned compensation and expenses shall have been 
fixed and approved by the court, all the above-mentioned expenses to be deducted from the sum of $/dollar amount of costs, 
charges and disbursements, expenses and attorney fees], provided in the deed of mortgage for costs, charges and disbursements, 
expenses and attorney fees. 


(b) To the payment of all expenses or advances made by the plaintiff for an amount not to exceed $/dollar amount of expenses 
or advances]. 


(c) To the payment of that part of the indebtedness owed to plaintiff up to the amount of $/dollar amount of principal] of principal 
with interest from /date of accrual of interest] to date of full payment at per annum, plus the balance of the sum of $/dollar 
amount of costs, charges, disbursements, expenses and attorney fees] for costs, charges, disbursements, expenses and attorney 
fees due in the above cause, after deduction of the expenses mentioned in the preceding subparagraph (a). 


(d) If after making all the above payments there shall be a surplus, the surplus shall be delivered to the clerk of this court, subject 
to further orders of the court. 


7. Plaintiff in these proceedings may apply to this court for such further orders as it may deem advisable to its interests, in 
accordance with the terms of this judgment. 


IT IS SO ORDERED, ADJUDGED AND DECREED. 
Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 
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Topic Summary Correlation Table 
[Title of court] 


[Name of plaintiff], 

Plaintiff, 

v. 

[[Name of executor]/ No. [docket number] 
[Name of administrator]], [Name of document] 
[Executor/Administrator] 
of the Estate of /name of 
deceased], Deceased, 

Defendant. 


JUDGMENT 


On /date of hearing], this cause came on for hearing, with /name of attorney for plaintiff] appearing as attorney for plaintiff 
and /name of attorney for defendant owner in fee] appearing as attorney for defendant, and the court having examined all of 
the papers filed in this action, having heard the proofs offered by the parties, and being fully advised, and having filed in this 
action its findings of fact and conclusions of law, 


Now, by reason of the law and the findings above-mentioned, 


It is ordered, adjudged, and decreed: 


Findings of Fact 


. The summons and complaint in this action were, and properly, served on all of the parties defendant. 


. The defendants, /name of defendant 1] and [name of defendant 2], have failed to appear, answer, or make any motion with 
respect to the complaint or the granting of the foreclosure, and are declared in default. 
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. The allegations of the plaintiffs complaint are true. 


The defendants, /name of defendant executor 1] and [name of defendant executor 2], executed and delivered to the plaintiff their 
mortgage deed to secure payment of an indebtedness evidenced by their promissory note as alleged in the plaintiff's complaint. 


. The plaintiff is the true and lawful owner of the mortgage deed and promissory note. 


. The mortgage deed was executed, witnessed, and acknowledged in accordance with the provisions of the law by the defendants, 


[name of defendant executor I] and [name of defendant executor 2]. 


. The mortgage deed was filed for record on /date of recording], with the [title of recording official], [name of county], [name 


of state], and later was recorded by /title of recording official] in book [number of book] at page [number of page] in [name 
of city], [name of county], [name of state]. 


. Subsequently, the defendant, /name of defendant owner in fee], became the owner in fee simple by virtue of a deed from /name 


of defendant 2], of [name of city], [name of county], [name of state]. 


The deed from the defendant, /name of defendant owner in fee], was filed for record on /date of recording], with the [title of 
recording official], [name of county], [name of state], and later was recorded by /title of recording official] in book [number 
of book] at page [number of page] in [name of city], [name of state]. 


10. There 1s due the plaintiff from the defendants, /name of defendant executor 1] and [name of defendant executor 2], an 


indebtedness in the principal sum of $/dollar amount of principal], plus accrued interest at the rate of /percentage rate of 
annual interest]/% per annum which totals the sum of $/dollar amount of total interest], computed through /date of accrual of 
interest], and subsequently at the rate of /percentage rate of annual interest]*o or $[dollar amount of daily interest] per day 
pursuant to plaintiffs promissory note and mortgage, which constitute a first and best valid lien upon the premises described 
in the plaintiffs complaint and subsequently more fully described. 


11. The conditions of the promissory note and mortgage have been broken in the following respects: /specification of conditions 


of promissory note and mortgage which have been broken]. 


12. The plaintiff is entitled to have the equity of redemption foreclosed of the defendant, /name of defendant owner in fee], who 


is the owner in fee simple of the premises and the owner of the equity of redemption in the premises. 


13. The defendant, /name of defendant owner in fee], has a valid and subsisting lien in the subject premises subsequent to the 


plaintiff, but the court leaves the priority of the lien and amount of the lien subject to the further order of the court should the 
proceeds from the sale of the premises exceed the combined total costs of the taxes due, the amount of the plaintiff's first lien, 
the court costs, and all other fees due. 


14. There is no just and valid reason for the delay of this foreclosure judgment and order of sale. 


Dated: /date of judgment] 


[Name of judge] 
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8 127. Order of sale 


Topic Summary Correlation Table 
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ORDER OF SALE 


= 


. Unless the defendants, /name of defendant executor 1] and [name of defendant executor 2], pay the amount found to be due, 
plus the costs of the action to the clerk of this court within /number of days] days from the entry of this Order, the defendants' 
equity of redemption in the property shall be foreclosed and the property sold by /title of official], free of all claims, rights, 
or interest of defendants or either of them, or of any person or persons claiming under or through the defendants or either of 
them. The defendants or either of them, or any person or persons claiming under or through the defendants or either of them 
shall be perpetually and forever barred from asserting any lien or rights to the premises subsequently described, adverse to the 
purchaser of the premises, or anyone claiming under or through the purchaser, subject to the further order of this court. 


2. [Name of officer], [title of officer] is authorized and directed, pursuant to /citation of statute] to sell at public sale at the /name 
of county] County Courthouse, /name of city], [name of state], on [date of public sale], at [time of public sale], free of all 
claims, rights, or interest of the defendants or either of them, or any person or persons claiming through or under the defendants 
or either of them, that real property located at /address of property], in [name of city], [name of county], [name of state], and 
more particularly described as follows: /legal description of property]. 


3. [Name of officer], [title of officer], shall cause notice to be published once a week for /number of weeks] weeks prior to selling 
the property in /name of newspaper], a newspaper regularly issued on a general circulation in /name of county], [name of state], 
where the property is situated. The notice shall contain a description of the property to be sold, together with the time, place, 
and terms of the sale. 


AR 


. The conditions of the sale are that the purchaser of the property at the sale shall be required to deposit with /name of officer], 
[title of officer], a minimum of [percentage of bid]%; of the amount of purchaser's bid by certified check, payable to /name of 
officer], [title of officer], or cash deposit at the time of the sale. The balance of the purchase price shall be tendered to /name 
of officer], [title of officer] by the successful bidder within /number of days] days following the date of the sale in the form 
of a certified check, payable to /name of payee]. 
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. In the event the purchaser of the property at the sale shall fail to fulfill the above-specified requirements, the deposit made by 


the purchaser shall be forfeited and applied to the expenses of the sale and the subject property shall be offered for sale again 
at the expense of the purchaser. 


. [Name of officer], [title of officer] shall, on receiving the proceeds of the sale, as soon as feasible deposit the proceeds with the 


clerk of court, and make an accounting in accordance with /citation of statute or rule]. On confirmation of the sale, /name of 
officer], [title of officer] shall deliver the deed to the purchaser of the property at the sale. 


. In the event the plaintiff shall become the purchaser at the sale on a bid in the amount previously found to be due the plaintiff, or 


a lesser amount, the plaintiff shall not be required to make any deposit on the purchase. In the event of such purchase by plaintiff, 
[he/she] 1s ordered and directed, on becoming the successful bidder at the sale, to pay the expenses of /name of officer], [title 
of officer] in conducting the sale, and to pay all current taxes due and owing on the property. 


. In the event the plaintiff is the successful bidder at the sale, /name of officer], [title of officer] is commanded to cause the 


defendants and all other persons who are occupying the above-described premises to be immediately removed from the premises, 
along with their furniture and personal belongings and to deliver possession of the premises to plaintiff no later than /date of 


removal]. 


. [Name of officer], [title of officer] shall make the return on the sale within /number of days] days to this court. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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8 128. Judgment or decree— Provision—Mortgaged 
premises to be sold at stated minimum price 


Topic Summary Correlation Table 


The mortgaged premises, or so much of the premises as may be necessary, are to be sold at public auction to satisfy the sums 
adjudged to be due plaintiff in this action and the costs of this action, providing, however, that the minimum price for which the 
mortgaged premises, as a whole, may be sold, before confirmation of the sale by this court may be had, is the sum of $/dollar 
amount of minimum sale price]. 


Notes 
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It is usually necessary that all the claims held against the mortgaged premises be adjusted. Ordinarily, therefore, all persons 
who are beneficially interested, either in the estate mortgaged or the demand secured, are proper or necessary parties to a suit 
to foreclose. This rule, generally, will embrace only the mortgagor and the mortgagee and those who have acquired rights or 
interests under them, in the mortgagor's estate, for these are the only persons who have any rights or obligations growing out 
of the mortgage or are interested in any manner in the subject matter of the action. So a suit to enforce a mortgage will not 
be dismissed because certain persons, who might otherwise have been made parties, were beyond the jurisdiction of the court, 


when it appears that they had no beneficial interest in the mortgaged property. | 


In actions for the foreclosure of a mortgage, the general rule is that where it is once made to appear that a court has jurisdiction, 
both of the subject matter and of the parties, the judgment or decree which it pronounces must be held conclusive and binding 
on the parties and their privies. A judgment of foreclosure of a mortgage which is unreversed may be binding on the parties and 
their privies although a sale is vacated. Parties on the same side of a foreclosure proceeding, however, cannot be concluded by 
the decree, as against each other, if no issue between them was presented and adjudicated; the only parties ordinarily concluded 


are adversary parties, and the matter determined must be an issue between them.” 
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8 130. Complaint, petition, or declaration—Allegation— Prior lienholder as party defendant 


Topic Summary References Correlation Table 


Defendant /name of prior lienholder] is the lawful owner of a mortgage executed on /date prior foreclosure], by [name of 
executor], and delivered on that date to the defendant /name of prior lienholder] to secure payment of a note in the sum 
of $/dollar amount of note], with conditions on payment as follows: /specification of terms of payment]. The mortgage was 
recorded in the office of [title of recording official], [name of county], in book [number of book] at page [number of page], 
on /date of recording]. [Text dollar amount of sum due on mortgage] dollars remains unpaid on the mortgage of the defendant 
[name of prior lienholder], with interest at [percentage rate of annual interest]?o per annum from /date of accrual of interest], 


and is a prior lien on the described premises. 
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8 131. Complaint, petition, or declaration—Allegation 
—Subsequent lienholders as unknown defendants 


Topic Summary References Correlation Table 


Defendants Doe and Roe claim to have some right, title, interest, or lien in or to the encumbered premises. The true names of 
these defendants are unknown to plaintiff, and they are, therefore, sued by their fictitious names. 


Plaintiff will amend this /complaint/petition/declaration] to substitute the true names of the fictitious defendants when those 
true names are ascertained. Any claim, title, or lien of the mentioned fictitious defendants, Doe and Roe, is subsequent and 
subject to the lien of plaintiff s above-described mortgage. 
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8 132. Complaint, petition, or declaration—Allegation 
—State as party defendant— Corporation tax unpaid 


Topic Summary References Correlation Table 


[Name of state] is made a party defendant to this proceeding by reason of the fact that 1t has, or claims to have, some interest 
in or a lien against the above-described mortgaged premises, or a part of the premises, pursuant to /citation of statute], for 
unpaid corporation taxes levied against defendant for the year [identification of year]. The lien of the corporation tax claimed 
by [name of state] is subsequent to the lien of plaintiffs mortgage. /Name of state] is made a party defendant to this proceeding 
only because of the lien, if any, of such corporation tax. 
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[Name of state] has, or claims to have, an interest in or a lien on the above-described mortgaged premises or a part of the 
mortgaged premises, pursuant to /citation of statute], by reason of unpaid transfer taxes on the estate of /name of decedent], 
deceased, who died intestate on /date of death], seized of the mortgaged premises. At the time of death, /name of decedent] 
was a resident of [address of deceased], [name of county], [name of state]. The deceased's only heir at law is [his/her] child, 
[name of child], of [name of city], [name of state]. The estate is in the process of administration in the /name of court], [name 
of state]. The lien of the transfer tax claimed by /name of state] is subsequent to the lien of plaintiffs mortgage. [Name of state] 
is made a party defendant to this proceeding for no reason other than the lien or interest, if any, of the transfer tax. 
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8 134. Complaint, petition, or declaration—Allegation 
—United States as party defendant— Tax lien 
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The United States of America is named party defendant, pursuant to the provisions of [citation of statute]. The defendant claims 
a lien on the property sought to be foreclosed, initiated by the filing of a Notice of Federal Tax Lien No. /number of lien], 
entitled: [Name of taxpayer], Taxpayer, in favor of United States of America, dated /date of lien], in the amount of $/dollar 
amount of lien], on [date of filing notice], under Fee No. [number of fee] in the office of the [county recorder/[title of official]] 
of [name of county], [name of state]. 
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§ 135. Complaint, petition, or declaration—Allegation—Minor children 
and spouse of mortgagor who died intestate as parties defendant 


Topic Summary References Correlation Table 


On /date of death], [name of mortgagor], the then owner of the above-described mortgaged premises, died intestate, leaving 
[name of spouse], [his/her] spouse, defendant, [names of children], [his/her] children, who are minors residing with their 
[father/mother] [name of spouse], [address of spouse], in [name of city], [name of county], [name of state], and the only heirs 
at law, surviving /him/her]. 


On [date of appointment], [name of administrator] was appointed administrator of the estate of /name of decedent], and letters 
of administration were issued to /him/her] by the [name of court], [name of state]. 


On /date of appointment], [name of administrator], qualified as administrator and entered on the performance of [his/her] 
duties as such, and has continuously performed those duties since that time. 


Defendants /name of spouse] and [names of children] each claim to be the owner of an undivided one-half interest in the fee 
of the above-described encumbered premises, subject to the right of dower claimed by defendant /widow/widower]. 
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8 136. Complaint, petition, or declaration—Allegation—Heirs and other possible claimants 
under deceased mortgagor as parties defendant—Mortgagor purportedly died intestate 
—Time for probate of possible will not expired—Conveyance of premises by heir 
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On /date of death], [name of decedent], the then owner of the above-described mortgaged premises died, purportedly intestate, 
leaving defendant [name of heir] as [his/her] only heir at law. 


On [date of appointment], defendant [name of administrator] was appointed the administrator of the estate of /name of 
decedent], and letters of administration were issued to defendant by the /name of court], [name of state]. 


On /date of order], defendant [name of administrator] qualified and entered on defendant's duties as administrator and continues 
in that office to the present. 


On /date of conveyance], by deed dated on that day and recorded in the office of [title of recording official], [name of county], on 
[date of recording], defendant [name of heir], as heir at law of [name of decedent], granted and conveyed the above-described 
mortgaged premises to the defendant /name of purported owner] subject to the lien of plaintiffs mortgage. Defendant /name 
of purported owner] claims to be the owner in fee of the mortgaged premises. 


The period of /number of years] years prescribed by [citation of statute] for the probate of decedent's estate in /name of state] 
will not expire until /date of expiration]. 


Plaintiff has no positive proof as to whether /name of decedent] left a last will. The following persons are made defendants as 
persons who have or may have an interest in the mortgaged premises, whose names and places of residence are unknown to the 
plaintiff, and whose interests are subsequent and subordinate to the lien of plaintiffs mortgage: All persons who are devisees of 
the mortgaged premises or who take any interest in the premises by virtue of any last will that may be probated or established on 
or before the expiration of the /number of years]-year period, their successors and interests, and all other persons, if any, having 
a right or interest in or lien on the property affected by this action, or any part of this action, including the spouse, surviving 
spouse, heirs at law, devisees, grantees, assignees, or next of kin, if any, of such devisees. 
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3. Parties Defendant; Persons Concluded 


8 137. Complaint, petition, or declaration—Allegation—Nonresident spouse of 
deceased to whom mortgagor devised mortgaged premises as party defendant 


Topic Summary References Correlation Table 


On /date of death], [name of mortgagor], the then owner of the mortgaged premises, died. /Name of mortgagor] had, during 
[his/her] lifetime, made, published, and declared /his/her] last will and testament bearing date /date of last will and testament], 
which appointed defendant /name of executor] as executor. 


On /date of proof], [name of executor] proved the last will and testament of /name of mortgagor] in the [name of court], [name 
of state], and entered on [his/her] duties as executor, having duly qualified as such by order of the court made and entered on 
[date of entry of order]. 


By [his/her] will, [name of mortgagor] specifically devised the mortgaged premises to /his/her] spouse, defendant /name of 
spouse], who is, and for some time has been, a resident of /name of city] in [name of state]. Defendant [widow/widower] claims 
to be the owner in fee of the premises. 
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3. Parties Defendant; Persons Concluded 


8 138. Judgment or decree— Provision —Establishing lien of junior 
mortgagee and directing payment after satisfaction of senior mortgage 


Topic Summary References Correlation Table 


Defendant /name of junior mortgagee] is the lawful owner of that promissory note more particularly described in the answer 
of [name of answering party], which note was executed and delivered to /him/her] by defendants [name of defendant 1] and 
[name of defendant 2] on [date of execution of note], and that no part of the principal sum of that obligation has been paid and 
no interest has been paid since /last date of payment]. Defendant [name of junior mortgagee] is the owner of a mortgage, of the 
same date with the above-described note, executed by defendants /name of defendant 1] and [name of defendant 2] to secure 
payment of that note. Such mortgage is subsequent to and inferior in lien to plaintiff's mortgage. 


[Statement of recitals as to sale at public auction and distribution of proceeds by commissioner]. 


In the event all sums adjudged to be due plaintiff are paid in full, any surplus of sale proceeds shall be paid to defendant /name 
of junior mortgagee] in the sums found to be due: $/dollar amount of sum due], with interest at [percentage rate of annual 
interest]/% per annum from /date of accrual of interest]. 
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